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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration is the Joint Petition filed by Verizon North Inc. (Verizon North) and Bandwidth.com CLEC, LLC (Bandwidth) requesting approval of an Interconnection Agreement (Agreement).  The Agreement was filed pursuant to the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of Title 47, United States Code) (TA-96), including 47 U.S.C. §§ 251, 252, and 271, and the Commission’s Orders in In Re: Implementation of the Telecommunications Act of 1996, Docket No. M-00960799 (Order entered June 3, 1996); Order on Reconsideration entered September 9, 1996; see also Proposed Modifications to the Review of Interconnection Agreements (Order entered May 4, 2004) (Implementation Orders).

History of the Proceeding



On March 24, 2008, Verizon North and Bandwidth filed the instant Joint Petition for approval of an Interconnection Agreement for network interconnection for the transmission and routing of telephone exchange service and exchange assess, at any technically feasible Point(s) of Interconnection (POI) on Verizon North’s network in a Local Access and Transport Area (LATA) and/or a fiber meet point to which the Parties mutually agree under the terms of the Agreement, as well as Bandwidth’s purchase of telecommunications services for resale to others.  The Commission published notice of the Joint Petition and Amendment in the Pennsylvania Bulletin on April 12, 2008, advising that any interested parties could file comments with ten days.  No comments have been received.


The Agreement has an effective date of March 1, 2008, and unless cancelled or terminated earlier, will continue in effect until February 28, 2010.  Thereafter, the Agreement will continue in force and effect unless and until terminated as provided in the Agreement.


In the Joint Petition before us, Verizon North is the Incumbent Local Exchange Carrier (ILEC).  Bandwidth’s Application at Docket No. A-311442F003, to provide service as a Competitive Local Exchange Carrier (CLEC), and as a Reseller Interexchange Carrier, was approved by the Commission at its Public Meeting of March 13, 2008.  A Certificate of Public Convenience will issue when Bandwidth complies with the Commission’s tariff filing requirements.
  The Agreement applies only to the territory in which Verizon North operates as an ILEC in Pennsylvania.  However, Verizon North may terminate the Agreement as to a specific operating territory or portion thereof if Verizon North sells or otherwise transfers its operations in such territory or portion thereof to a third-person, upon at least ninety calendar days written notice to Bandwidth of such termination, which will be effective upon the date specified in the notice.
Discussion
A.
Standard of Review



The standard for review of a negotiated or arbitrated interconnection agreement is set out in Section 252(e)(2) of TA-96, 47 U.S.C. §252(e)(2).  Section 252(e)(2) provides in pertinent part that:

(2)
Grounds for rejection.  The state commission may only reject – 

(A)
an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that –

(i)
the agreement (or portion thereof) discriminates against a telecom​munications carrier not a party to the agreement; or 

(ii)
the implementation of such agreement or portion is not consistent with the public interest, convenience, and necessity. . .

With these criteria in mind, we shall review the Agreement submitted by Verizon North and Bandwidth.
B.
Summary of Terms


Under the Agreement, Verizon North will have the right to deploy, upgrade, migrate and maintain its network at its discretion.  Verizon North, at its election, may deploy fiber throughout its network, and the Parties agree that such fiber deployment may inhibit or facilitate Bandwidth’s ability to provide service using certain technologies.  Nothing in the Agreement will limit Verizon North’s ability to modify its network through the incorporation of new equipment or software of otherwise.  Bandwidth will be solely responsible for the costs and activities associated with accommodating such changes in its own network.  With regard to POI and trunk types, each Party, at its own expense, will provide transport facilities to the technically feasible POI on Verizon North’s network in a LATA selected by Bandwidth.  


Also under the terms of the Agreement, the Parties will deploy one-way and/or two-way interconnection trunks.  Bandwidth will establish, at the technically feasible POI on Verizon North’s network in a LATA, separate interconnection trunk group(s) between such POI(s) and each Verizon North tandem in a LATA with a subtending end office(s) to which Bandwidth originates calls for Verizon North to terminate.  Unless otherwise agreed to in writing by the Parties, the total number of tandem interconnection trunks between a technically feasible POI on Verizon North’s network and a Verizon North tandem will be limited to a maximum of 240 trunks.


Under Alternative Interconnection Arrangement provisions, each Party may request a Fiber Meet arrangement.  Any Fiber Meet arrangement established under the Agreement may be used for the transmission and routing of only the following traffic types (over the interconnection trunks): Reciprocal Compensation traffic; translated local exchange carrier IntraLATA toll free service access code (e.g., 800/888/877) traffic; IntraLATA toll traffic (all between the Parties’ respective telephone exchange service customers); tandem transit traffic, and measured internet service.


The Agreement also provides for Reciprocal Compensation under Section 251(b)(5) of the Act.  The Reciprocal Compensation rates for traffic termination are as follows: the rate for traffic to an end office is $0.0030000 per Minute of Use (MOU); and the rate for tandem traffic is $0.0079536 per MOU.  The tandem transit traffic service charge is $0.0047856 per MOU.  Appendix A to the Pricing Attachment at 133.


Under the provisions of a Resale Attachment, Bandwidth may purchase Verizon North telecommunications services only for the purpose of resale by Bandwidth as a telecommunications carrier.  Bandwidth may not resell residential service, Lifeline, Link Up America, or grandfathered or discontinued service offerings to persons not eligible to subscribe to such service from Verizon North.  Resale Attachment at 87.  The Resale Discount Rate for the resale of retail service is 22.00 percent if Bandwidth provides its own operator services platform and 18.34 percent if Bandwidth uses Verizon North’s operator services platform.  Appendix A to the Pricing Attachment at 134.  The wholesale discount rate excludes telecommunications services designed primarily for wholesale, such as switched and special exchange access service and, subject to the provisions of the Resale Attachment, the following additional arrangements are not subject to resale: limited duration (90 days or less) promotional offerings, public coin telephone service, and technical and market trials.  


The Agreement also includes a Traffic Exchange Attachment, a Network Elements Attachment and a Collocation Attachment, which are more fully detailed in the Agreement.
C.
Disposition


We shall approve the Agreement, finding that it satisfies the two-pronged criteria of Section 252(e) of TA-96.  We note that in approving this privately negotiated Agreement, including any provisions limiting unbundled access to Verizon North’s network, we express no opinion regarding the enforceability of our independent state authority preserved by 47 U.S.C. § 251(d)(3) and any other applicable law.


We shall minimize the potential for discrimination against other carriers not parties to the underlying Agreement by providing here that our approval of this Amendment shall not serve as precedent for agreements to be negotiated or arbitrated by other parties.  This is consistent with our policy of encouraging settlements.  See 52 Pa. Code § 5.23l, 52 Pa. Code §§ 69.401, et seq., relating to settlement guidelines, and our Statement of Policy relating to the Alternative Dispute Resolution Process, 52 Pa. Code 
§§ 69.391, et seq.  Based on the foregoing, we find that the Amendment does not discriminate against telecommunications carriers not party to the negotiations.



TA-96 requires that the terms of the Agreement be made available for other parties to review.  47 U.S.C. § 252(h).  However, this availability is only for purposes of full disclosure of the terms and arrangements contained therein.  The accessibility of the Agreement and its terms to other parties does not connote any intent that our approval will affect the status of negotiations between the parties.  In this context, we will not require Verizon and Bandwidth to embody the terms of this Agreement in a filed tariff.



With regard to the public interest element of this matter, we note that no negotiated interconnection agreement may affect those obligations of the ILEC in the areas of protection of public safety and welfare, service quality, and the rights of consumers.  (See, e.g., Section 253(b)).  This is consistent with TA‑96 and with Chapter 30 of the Public Utility Code, wherein service quality and standards, i.e., universal service, 911, Enhanced 911, and Telecommunications Relay Service, are inherent obligations of the local exchange company and continue unaffected by a negotiated agreement.  We have reviewed the Agreement's terms relating to 911 and E911 services and conclude that these provisions of the Agreement are consistent with the public interest.



Consistent with our May 3, 2004 Order at Docket No. M-00960799, we will require that Verizon North file an electronic, true and correct copy of the Amendment in “.pdf format” for inclusion on the Commission’s website, within thirty days of the date of entry of this Opinion and Order.

Conclusion



Based on the foregoing and pursuant to Section 252(e) of TA-96, supra, and our Implementation Orders, we determine that the Interconnection Agreement between Verizon North and Bandwidth is non-discriminatory to other telecommunications companies not parties to it and that it is consistent with the public interest; THEREFORE,



IT IS ORDERED:



1.
That the Joint Petition for approval of an Interconnection Agreement filed on March 24, 2008, by Verizon North Inc. and Bandwidth.com CLEC, LLC, pursuant to the Telecommunications Act of 1996, and the Commission’s Orders in In Re: Implementation of the Telecommunications Act of 1996, Docket No. M-00960799 (Order entered June 3, 1996); Order On Reconsideration (Order entered September 9, 1996); and Proposed Modifications to the Review of Interconnection Agreements (Order entered May 3, 2004) is granted, consistent with this Opinion and Order.



2.
That approval of the Amendment shall not serve as binding precedent for negotiated or arbitrated agreements between non-parties to the subject Agreement.



3.
That Verizon North Inc. shall file an electronic, true and correct copy of the amended Interconnection Agreement, in “.pdf format”, with this Commission within thirty (30) days of the date of entry of this Opinion and Order, for inclusion on the Commission’s website.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2008
ORDER ENTERED:  May 23, 2008
	�	We note that regardless of the types of services covered by this Interconnection Agreement, it would be a violation of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq. if Bandwidth began offering services or assessing surcharges to end users which it has not been authorized to provide and for which tariffs have not been authorized.
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