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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are: (1) a Joint Petition for approval of an Interconnection Agreement (Agreement) between Verizon Pennsylvania Inc. (Verizon) and US LEC of Pennsylvania, Inc. (US LEC) (jointly, the Parties), which was filed on February 28, 2008; and (2) a Joint Petition for approval of Amendment No. 1 to the Agreement, which was filed by the Parties on February 29, 2008.
History of the Proceeding



On January 24, 2008, the Commission entered an Opinion and Order (January 24, 2008 Order), at Docket No. A-310696F7001, in which it granted a Joint Petition, filed on November 13, 2007, by Verizon and US LEC for approval of Amendment No. 1 (Amendment) to an existing Interconnection Agreement (Agreement), in compliance with the Commission’s Opinion and Order, pertaining to a consolidated arbitration proceeding, entered September 13, 2007, at Docket No. P-00042092 (Consolidated Arbitration Order).
  The Consolidated Arbitration Order required that certain interconnection agreements be amended to comply with the directives contained therein, as well as with the Commission’s February 21, 2006 Opinion and Order at the same docket number.  The Amendment conformed the existing interconnection agreement to changes in the law regarding local exchange carrier (LEC) unbundling obligations
 arising under Section 251(c)(3) of the federal Telecommunications Act of 1996 (TA-96 or the Act), 47 U.S.C. § 251(c)(3), by the Federal Communications 
Commission (FCC).  See FCC Triennial Review Order (TRO)
 and Triennial Review Remand Order (TRRO).



Prior to the Consolidated Arbitration Proceeding at Docket No. P‑00042092, Verizon and US LEC were involved in a separate arbitration proceeding at Docket No. A-310814F7000.  By Orders entered April 18, 2003 and January 18, 2006, at Docket No. A-310814F7000, the Commission disposed of the contested matters in the Verizon/US LEC arbitration and directed the Parties to file a final, Interconnection Agreement, consistent with the language therein.


On February 9, 2006, the Parties filed a Joint Motion to extend the filing deadline until 120 days after a final Order is entered in the Consolidated Arbitration Proceeding.  The Commission subsequently granted this request.  The instant filings were made for the purpose of incorporating all Commission-directed changes resulting from the Verizon/US LEC arbitration while maintaining the revisions resulting from the Consolidated arbitration proceeding.


As such, Verizon and US LEC now wish to enter into a completely new Agreement and, at the same time, incorporate the terms and conditions of Amendment No. 1 into the new Agreement.  The Agreement has an effective date of January 18, 2008, and unless cancelled or terminated earlier, will continue in effect until January 17, 2010.  Thereafter, the Agreement will continue in force and effect unless and until terminated as provided in the Agreement.  The Parties also agree that the Agreement may be executed in two or more counterparts, each of which will be deemed an original and all of which together will constitute one and the same instrument.  Furthermore, any prior interconnection or resale agreement between the Parties for Pennsylvania, pursuant to Section 252 of the Act, and in effect prior to January 18, 2008, is now amended, extended and restated; and any services that were purchased by one Party from the other Party under a prior interconnection agreement or resale agreement between the Parties for Pennsylvania, pursuant to Section 252 of the Act, and in effect prior to the January 18, 2008 effective date, will as of that date be subject to and purchased under this Agreement.  The Amendment is exactly the same as the previously filed Amendment No. 1, which was previously filed in compliance with the terms of the Consolidated Arbitration Order and approved by this Commission in its January 24, 2008 Order.
Discussion
A.
Standard of Review



The standard for review of a negotiated or arbitrated interconnection agreement is set out in Section 252(e)(2) of TA-96, 47 U.S.C. §252(e)(2).  Section 252(e)(2) provides in pertinent part that:

(2)
Grounds for rejection.  The state commission may only reject – 

(A)
an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that –

(i)
the agreement (or portion thereof) discriminates against a telecom​munications carrier not a party to the agreement; or 

(ii)
the implementation of such agreement or portion is not consistent with the public interest, convenience, and necessity. . .

With these criteria in mind, we will review the Agreement and Amendment submitted by Verizon and US LEC

B.
Summary of Terms

Interconnection Agreement 


Under the Agreement, Verizon will have the right to deploy, upgrade, migrate and maintain its network at its discretion.  Verizon, at its election, may deploy fiber throughout its network and that such fiber deployment may inhibit or facilitate US LEC’s ability to provide service using certain technologies.  Nothing in the Agreement will limit Verizon’s ability to modify its network through the incorporation of new equipment or software of otherwise.  US LEC will be solely responsible for the costs and activities associated with accommodating such changes in its own network.  With regard to POI and trunk types, each Party, at its own expense, will provide transport facilities to the technically feasible POI on Verizon’s network in a LATA selected by US LEC.


Also under the terms of the Agreement, in connecting their networks, the Parties will use, as appropriate, Interconnection Trunks, Access Toll Connecting Trunks, Miscellaneous Trunk Groups, or other types of trunk groups previously used in prior or separate agreements between the Parties.  Further, the Parties will deploy one-way and/or two-way interconnection trunks.  US LEC will establish, at the technically feasible POI on Verizon’s network in a LATA, separate interconnection trunk group(s) between such POI(s) and each Verizon tandem in a LATA with a subtending end office(s) to which US LEC originates calls for Verizon to terminate.  Unless otherwise agreed to in writing by the Parties, the total number of tandem interconnection trunks between a technically feasible POI on Verizon’s network and a Verizon tandem will be limited to a maximum of 240 trunks.



Under Alternative Interconnection Arrangement provisions, each Party may request a Fiber Meet arrangement.  Any Fiber Meet arrangement established under the Agreement may be used for the transmission and routing of only the following traffic types (over the interconnection trunks): Reciprocal Compensation traffic; translated local exchange carrier IntraLATA toll free service access code (e.g., 800/888/877) traffic; IntraLATA toll traffic (all between the Parties’ respective telephone exchange service customers); tandem transit traffic, and measured internet service.



The Agreement also provides for Reciprocal Compensation under Section 251(b)(5) of the Act.  The Resale Discount Rate for the resale of retail service is 22.00 percent if US LEC provides its own operator services platform and 18.34 percent if US LEC uses Verizon’s operator services platform.  Appendix A to the Pricing Attachment at 129.  The wholesale discount rate excludes telecommunications services designed primarily for wholesale, such as switched and special exchange access service and, subject to the provisions of the Resale Attachment, the following additional arrangements are not subject to resale: limited duration (90 days or less) promotional offerings, public coin telephone service, and technical and market trials.  The Reciprocal Compensation rates for traffic termination are as follows: the rate for traffic to an end office is $0.000987 per Minute of Use (MOU); and the rate for tandem traffic is $0.002439 per MOU.  The tandem transit traffic service charge for tandem switching is $0.001146 per MOU; and $0.000206 per MOU and $0.000010 per MOU per mile for switched transport.  Appendix A to the Pricing Attachment at 121, 123.



Under the provisions of a Resale Attachment, US LEC may purchase Verizon telecommunications services only for the purpose of resale by US LEC as a telecommunications carrier.  US LEC may not resell residential service, Lifeline, Link Up America, or grandfathered or discontinued service offerings to persons not eligible to subscribe to such service from Verizon.  Resale Attachment at 77.



The Agreement also includes Network Elements, Collocation and 911 Attachments, which are more fully detailed in the Agreement and complies with the terms and conditions of our Verizon/US LEC arbitration Orders entered April 18, 2003 and January 18, 2006, at Docket No. A-310814F7000.

Amendment No. 1


Amendment No. 1 has an effective date of January 18, 2008, and is being amended to include, inter alia, the provisions discussed below.  These provisions apply to and will be made a part of the Parties’ proposed new Interconnection Agreement now before the Commission, notwithstanding any other provision of the existing Agreement or any Verizon tariff.



As a general condition, Verizon will not impose limitations, restrictions, or requirements on requests for, or the use of, unbundled network elements for the service US LEC seeks to offer, except as permitted by the amended Agreement.  Additionally, US LEC may not access a UNE for the exclusive provision of Mobile Wireless Services or Interexchange Services.  The Amendment further provides that Verizon may, at any time and without further notice to US LEC, cease offering or providing access on an unbundled basis at rates prescribed under Section 251 of the Act to any facility that is a Discontinued Element, whether as a stand-alone UNE, as part of a combination, or otherwise.



Under the “Provision of Certain Network Elements and Related Services” found at Section No. 3.1 of the Amendment, Verizon will not be required to provide access to a Fiber to the Home (FTTH) or Fiber to the Curb (FTTC) loop on an unbundled basis when it deploys such a loop to the customer premises of an end user that has not been served by any loop facility other than a FTTH or FTTC loop, or when it has deployed such a loop parallel to, or in replacement of, an existing copper loop facility, except that, and in accordance with, the extent required by the Federal Unbundling Rules, as more fully detailed in Section 3.1.2 of the Agreement.  However, prior to retiring any copper loop that has been replaced with a FTTH or FTTC Loop, Verizon shall comply with the network disclosure requirements as set forth in the Act, as well as the FCC Rules.  With regard to Hybrid Loops, US LRC will not be entitled to obtain access to the packet switched features, functions, or capabilities of any Hybrid Loop on an unbundled basis.



Apart from its obligation to provide the Network Interface Device (NID) functionality as part of an unbundled loop or subloop, Verizon will provide nondiscriminatory access to the NID on an unbundled basis, and will permit 

US LEC to connect its own loop facilities to on-premises wiring through Verizon’s NID, or at any other technically feasible point.



To the extent the amended Agreement otherwise requires Verizon to provide US LEC with unbundled access to DS1 Loops, it will be provided to US LEC with nondiscriminatory access to a DS1 Loop on an unbundled basis to any building not served by a Wire Center with at least 60,000 business lines and at least four Fiber-Based Collocators.
  When the wire center exceeds or has exceeded both of these thresholds, no future DS1 Loop unbundling will be required in that Wire Center, except to the extent required under the Verizon-MCI merger conditions US LEC and its affiliates may obtain a maximum of ten unbundled DS1 Loops to any single building in which DS1 Loops are available as unbundled loops.



Additional provisions contained in the amended Agreement, and more fully described therein, include provisions for Dark Fiber Loops, High Capacity Transport, TRRO Certification and Dispute Process for High Capacity Loops and Transport, DSO Local Circuit Switching and Related Elements, Payment of Transition Charges, Line Sharing, Commingling and Combinations, Routine Network Modifications, and various Miscellaneous Provisions consistent with our February 21, 2006 and September 13, 2007 Orders.

C.
Disposition


Upon our review of the instant Agreement and Amendment No. 1, we shall approve both, finding that they conform with the requirements of our February 21, 2006 and September 13, 2007 Orders in the Consolidated Arbitration proceeding as well as our April 18, 2003 and January 18, 2006 Orders in the Verizon/US LEC arbitration proceeding.  We note that in approving this Agreement and Amendment, including any provisions limiting unbundled access to Verizon’s network, we express no opinion regarding the enforceability of our independent state authority preserved by 47 U.S.C. § 251(d)(3) and any other applicable law.


We shall minimize the potential for discrimination against other carriers not parties to the underlying Agreement by providing here that our approval of this Amendment shall not serve as precedent for agreements to be negotiated or arbitrated by other parties.  This is consistent with our policy of encouraging settlements.  52 Pa. Code § 5.23l, 52 Pa. Code §§ 69.401, et seq., relating to settlement guidelines, and our Statement of Policy relating to the Alternative Dispute Resolution Process, 52 Pa. Code §§ 69.391, et seq.  Based on the foregoing, we find that the Agreement and Amendment do not discriminate against telecommunications carriers not party to the negotiations.



TA-96 requires that the terms of the Agreement be made available for other parties to review.  47 U.S.C. § 252(h).  However, this availability is only for purposes of full disclosure of the terms and arrangements contained therein.  The accessibility of the Agreement and its terms to other parties does not connote any intent that our approval will affect the status of negotiations between the parties.  In this context, we will not require Verizon and US LEC to embody the terms of this Agreement or Amendment in a filed tariff.



Consistent with our May 3, 2004 Order at Docket No. M-00960799, we will require that Verizon file an electronic, true and correct copy of the Amendment in “.pdf format” for inclusion on the Commission’s website, within thirty days of the date of entry of this Opinion and Order.

Conclusion



Based on the foregoing and pursuant to Section 252(e) of TA-96, supra, and our Implementation Orders, we conclude that the Amendment: (1) is in compliance with our February 21, 2006 and September 13, 2007 Orders at Docket No. P‑00042092; (2) is non-discriminatory to other telecommunications companies not parties to it; and (3) is consistent with the public interest.  As such, we shall grant the Petition for an amended, extended and restated Interconnection Agreement, as well as Amendment No. 1, and approve both as filed; THEREFORE,



IT IS ORDERED:



1.
That the Joint Petition for approval of an amended, extended and restated Interconnection Agreement filed on February 28, 2008, by Verizon Pennsylvania Inc. and US LEC of Pennsylvania, Inc., pursuant to the Telecommunications Act of 1996, and the Commission’s Orders in In Re: Implementation of the Telecommunications Act of 1996, Docket No. M-00960799 (Order entered June 3, 1996); Order On Reconsideration (Order entered September 9, 1996); and Proposed Modifications to the Review of Interconnection Agreements (Order entered May 3, 2004) is granted, consistent with this Opinion and Order.



2.
That the Joint Petition for approval of Amendment No. 1, filed on February 29, 2008, by Verizon Pennsylvania Inc. and US LEC of Pennsylvania, Inc., pursuant to the Telecommunications Act of 1996, and the Commission’s Orders in In Re: Implementation of the Telecommunications Act of 1996, Docket No. M-00960799 (Order entered June 3, 1996); Order On Reconsideration (Order entered September 9, 1996); and Proposed Modifications to the Review of Interconnection Agreements (Order entered May 3, 2004) is granted, consistent with this Opinion and Order.



3.
That approval of the Agreement and the Amendment shall not serve as binding precedent for negotiated or arbitrated agreements between non-parties to the subject Agreement or Amendment.


4.
That Verizon Pennsylvania Inc. shall file an electronic, true and correct copy of the amended Interconnection Agreement, in “.pdf format”, with this Commission within thirty (30) days of the date of entry of this Opinion and Order, for inclusion on the Commission’s website.







BY THE COMMISSION







James J. McNulty







Secretary

(SEAL)
ORDER ADOPTED:  June 5, 2008

ORDER ENTERED:  June 5, 2008
	�	Petition of Verizon Pennsylvania Inc. and Verizon North Inc. for Arbitration of an Amendment to Interconnection Agreements with Competitive Local Exchange Carriers and Commercial Mobile Radio Service Providers in Pennsylvania Pursuant to Section 252 of the Communications Act of 1934, as Amended, and the Triennial Review Order (TRO), Docket No. P-00042092 (September 13, 2007).


	� 	Section 251(c)(3) imposes an obligation on the local exchange carrier to “provide, to any requesting telecommunications carrier for the provision of a telecommunications service, nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory . . .”  These unbundled network elements are referred to as “UNEs.”


	� 	Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, . . . 18 FCC Rcd 16978 (2003) (Rel. August 21, 2003), corrected by Errata, 18 FCC Rcd 19020 (2003), vacated and remanded in part, affirmed in part, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (USTA II), cert. denied, 125 S.Ct. 313, 316, 345 (2004).


	� 	In re Unbundled Access to Network Elements, et al., WC Docket No. 04-313, CC Docket No. 01-338 Order on Remand, 20 FCC Rcd 2533 (Rel. February 4, 2005).


	� 	A Fiber-Based Collocator is any carrier, unaffiliated with Verizon, that maintains a collocation arrangement in a Verizon Wire Center, with active electrical power supply, and operates a fiber-optic cable or comparable transmission facility that (1) terminates at a collocation arrangement within the Wire Center; (2) leaves the Verizon Wire Center premises; and (3) is owned by a party other than Verizon or any affiliate of Verizon.  Dark fiber obtained from Verizon on an indefeasible right of user basis will be treated as non-Verizon fiber-optic cable.  Two or more affiliated Fiber-Based Collocators in a single Wire Center will collectively be counted as a single Fiber-Based Collocator.
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