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PREHEARING ORDER #1


A prehearing conference was held on June 12, 2008 at 10:00 a.m.  Present and participating through counsel, either in-person or telephonically, were respondent PECO Energy Company (PECO), the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the Philadelphia Area Industrial Energy Users Group (PAIEUG), the Community Action Association of Pennsylvania (CAAP), Hess Corporation (Hess) and La Comunidad Hispana (LCH).

In accordance with my Prehearing Conference Order, dated March 21, 2008, I received prehearing memoranda from each of the parties identified above.
This order sets forth the procedural matters addressed at the prehearing conference.

THEREFORE,

IT IS ORDERED:

1.
That the following Complaints have been filed:  

(a)
On April 5, 2008 by Thurston Jones, Sr. at Docket No. C-2008-2036337.  This Complaint was resolved by Certificate of Satisfaction filed on May 28, 2008;
(b)
On April 17, 2008 by OCA at Docket No. C-2008-2041468;

(c)
On April 17, 2008 by OSBA at Docket no. C-2008-2041441; 
(d)
On May 2, 2008 by PAIEUG at Docket No. C-2008-2041504; 
(e)
On May 15, 2008 by Linda Mustascio, either on behalf of or doing business as Mustascio Concepts, at Docket No. C-2008-2040919;
(f)
On May 9, 2008 by Nancy Peluso (docketed as Nancy Pelyso) at Docket No. C-2008-2044114; and
(g)
On May 19, 2008 by Stephen Bauer at Docket No. C-2008-2044252.
2.
That pursuant to 52 Pa. Code §§5.32 and 5.61, complaints filed against the pending general rate increase, despite receiving a separate docket number, are considered to be docketed with the proceeding and need not be consolidated with the Commission’s investigation or answered by respondent.  
3.
That the Petition to Intervene filed on June 2, 2008 by CAAP, being unopposed, is granted.
4.
That the Petition to Intervene filed on June 2, 2008 by Hess, being unopposed, is granted.

5.
That the Petition to Intervene filed on June 11, 2008 by LCH, being unopposed, is granted.  On June 13, 2008, LCH filed a Petition for Leave to Withdraw Petition to Intervene.  This Petition is granted and LCH should be removed from the service list.


6.
That the parties of record as of this date are PECO, OTS, OCA, OSBA, PAIEUG, CAAP, Hess, Mr. Jones, Ms. Mustascio, Ms. Peluso and Mr. Bauer.  Mr. Jones will remain on the service list until a Secretarial Letter is issued.


7.
That petitions to intervene, if not defective on their face, shall be deemed granted if not objected to within three business days after filing.  If objected to, such pleadings will be addressed by order.



8.
That pursuant to 52 Pa. Code §1.55, each party shall be limited to one entry on the service list, although there can be more than one name listed.  Service on respondent PECO shall be made on Mr. Gadsden and Mr. DeCusatis; service on OTS shall be made on Ms. Kaster; service on OCA shall be made on Ms. Appleby; service on OSBA shall be made on Mr. Asmus; service on PAIEUG shall be made on Ms. Mincavage and Mr. Naum; service on Hess shall be made on Mr. Povilaitis and Mr. Totino; service on CAAP shall be made on Mr. Vullo; and service on the individual complainants shall be made directly.  Parties may arrange service among themselves as they agree.  Pursuant to 52 Pa. Code §5.154(c), the parties are permitted without further order to limit the service of documents to parties who indicate that they do not wish to be served with such documents.  


9.
That all parties must serve me directly with any document filed in this case.  Also, any document filed with the Commission must comply with the following requirements, contained in the November 30, 2007 InfoMAP Implementation Secretarial letter:  


For all filings made on and after December 4, 2007, it would be very helpful if you would file the original in “loose leaf” form, without staples, permanent glued/taped bindings or spiral binders.  If practical, please use only paper clips, binder clips and/or rubber bands to keep the original intact.  This applies to the cover sheet, the filing itself and any attachments and/or exhibits.  For additional copies, it is fine to bind those as you normally would.  


Also, in the initial implementation stages, we will not be scanning confidential/proprietary material into InfoMAP.  Therefore, it is imperative that if a filing contains confidential/proprietary material, it be clearly stated on the cover page, and that each confidential/proprietary page be clearly marked as such.  We suggest that a “best” practice would be for the actual confidential/proprietary materials to be placed in a separate envelope, which is clearly marked “confidential/proprietary.”



10.
That my informal e-mail distribution list is as follows.  Any changes should be communicated to me, via e-mail (machestnut@state.pa.us) as soon as possible.  Please include my legal assistant, Ms. Kathy Niesborella (kniesborel@state.pa.us), on anything you send to me.

	Party
	Counsel
	e-mail

	PECO
	Thomas Gadsden 
	tgadsden@morganlewis.com

	PECO
	Antony DeCusatis
	adecusatis@morganlewis.com

	PECO
	Kent Murphy
	kent.murphy@exeloncorp.com

	OTS
	Allison Kaster
	akaster@state.pa.us

	OCA
	Christy Appleby
	cappleby@paoca.org

	OCA
	Aron Beatty
	abeatty@paoca.org

	OCA
	James Mullins
	jmullins@paoca.org

	OSBA
	Daniel Asmus
	dasmus@state.pa.us

	PAIEUG
	Charis Mincavage
	cmincavage@mwn.com

	PAIEUG
	Barry Naum
	bnaum@mwn.com

	CAAP
	Joseph Vullo
	jlvullo@bvrrlaw.com

	Hess
	John Povilaitis
	JPovilaitis@RyanRussell.com

	Hess
	Matthew Totino
	MTotino@RyanRussell.com




11.
That PECO’s Petition for Protective Order pursuant to 52 Pa. Code §5.362, filed on March 31, 2008, being unopposed, is granted


12.
That OCA’s Motion to Compel, filed on May 23, 2008, is denied.  The subject of the interrogatory is proprietary, third-party software (owned by Black and Veatch) used to develop the cost of service study presented by the company in this proceeding.  While the cost of service study, and the process used to develop it, are appropriate subjects for discovery, there is no requirement that the actual computer program (intellectual property of a non-party) itself be provided to any party.  To put it simply, OCA is entitled to conduct discovery and have questions (whether in the form of interrogatories or at a deposition) about the program and its results, but is not entitled to have the program itself provided.  



PECO’s approach – responding to interrogatories, agreeing to do a reasonable number of model runs using inputs requested by the parties, allowing access to the model in PECO’s Philadelphia office, providing detailed exhibits and testimony which describe the development of the cost of service study and a knowledgeable and responsible witness for discovery and cross-examination – is consistent with the practice in other cases and fully complies with the Commission’s rules of discovery.



13.
That pursuant to 52 Pa. Code §5.342(d), the Commission’s regulations relating to discovery are modified as follows.  It should be noted that when an interrogatory or motion is served after 12:00 p.m. on a Friday or the day before a holiday, the appropriate response period is deemed to start on the next business day.

a)
The response period for replying to written interrogatories is ten calendar days of receipt.

b)
Objections to interrogatories are to be communicated orally to the propounder of the interrogatory within three calendar days of receipt and in writing within five calendar days of receipt of the interrogatory.  The parties are directed to confer, by telephone or e-mail, and attempt to resolve the objections.

c)
Motions to dismiss objections and to compel response shall be filed with the Commission and served on me and the other parties within three calendar days of receipt of the objections.  Answers to such motions shall be filed and served within three calendar days after filing of the motion.  

d)
If the objections are not resolved, counsel will alert the presiding officer by e-mail of the need for a ruling, and a conference call will be scheduled.  The presiding officer will make a ruling over the telephone and not reduce it to writing unless requested to do so.

e)
Interrogatories which are objected to but which are not made the subject of a motion to compel will be deemed withdrawn. 

f)
Pursuant to 52 Pa. Code §5.341(b), neither interrogatories nor responses are to be served on the Commission or the presiding officer, although a certificate of service may be filed with the Commission’s Secretary.

g)
Interrogatories, motions to compel and responses are to be served electronically as well as on paper.

h)
Responses to requests for document production, entry for inspection, or other purposes shall be served in-hand within ten calendar days.
i)
Requests for admission shall be deemed admitted unless answered within ten calendar days or objected to within five calendar days of service of the requests.



I encourage the parties to cooperate and exchange information on an informal basis.  The parties are expected to resolve discovery issues among themselves; motions to compel should be filed only after such efforts have failed.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, I shall contact the parties and direct them to pursue informal discovery.  In addition, the parties are urged to use alternative means of discovery such as discovery conferences or depositions.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§5.361, 5.371-5.372.


14.
That the following schedule is adopted:


Rate filing, including company direct testimony
March 31, 2008



Prehearing conference




June 12, 2 008


Completion of initial discovery


June 27, 2008



Settlement conference




week of July 14, 2008


Non-Company direct testimony


July 1, 2008


All parties rebuttal testimony



July 24, 2008



All parties surrebuttal testimony


August 6, 2008



Evidentiary hearings




August 12-14, 19-20, 2008


(including company oral rejoinder testimony)



Main Briefs





September 9, 2008



Reply Briefs





September 19, 2008



Recommended Decision



October 31, 2008



Commission public meeting



December 18, 2008



End suspension




December 31, 2008



A separate order addressing the scheduling of public input hearings will be issued.
15.
That in accordance with the schedule to be adopted and 52 Pa. Code §5.412, the parties shall serve the documents listed above so that the documents are received in-hand by the parties no later than 4:30 p.m. on the dates listed.  Parties may serve the documents listed above electronically to meet this requirement, with hard copy to follow by regular first class mail if agreed to by the other party.  Parties shall not file testimony with the Commission, but may file a certificate of service.



16.
That the parties comply with the Commission’s requirements for the preparation and filing of written testimony.  52 Pa. Code §5.412.  These include, but are not limited to, the requirement that written testimony must be accompanied by all exhibits to which it relates.  Written testimony shall be marked with numerical, sequential statement numbers.  Oral direct, rebuttal or surrebuttal testimony or witnesses not identified in a party’s prehearing memorandum shall not be permitted, except by permission for good cause.

17.
That any motions with respect to, or objections to, written testimony must be presented in writing no later than three days prior to the day that the witness sponsoring that testimony is scheduled to testify.  Oral motions, other than for good cause, shall not be accepted.



18.
That the parties shall comply with the provisions of 52 Pa. Code §5.243(e) which prohibit the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

19.
That the hearings will be held in Philadelphia.  The initial day will commence at 10:00 a.m.; subsequent days may or may not start at 9:00 a.m.  Parties will complete the daily witness listing and cross-examination grid as directed.



20.
That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§5.232 and 5.234.  All stipulations entered into by the parties shall be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

21.
That the evidentiary hearings in this matter constitute formal legal proceedings and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.
22.
That an original and nine copies of all briefs must be filed with the Secretary, in accordance with 52 Pa. Code §5.502(a), and one copy served on me and the other 
parties no later than 4:30 p.m. on the dates listed.  Service can be made electronically, with a hard-copy received in hand on the next business day.
  NOTE:  52 Pa. Code §5.501(e) requires that “Briefs shall be as concise as possible.”
23.
That all briefs shall comply with the requirements of 52 Pa. Code §§5.50l and 5.502, and in addition to the mandatory contents set forth in 52 Pa.Code §5.501(a), all main briefs, regardless of length, must contain:


A.
A table of contents;


B.
A history of the proceeding;


C.
A discussion;

D.
Proposed findings of facts (with record citations to transcript pages or exhibits where supporting evidence appears);  
E.
Proposed conclusions of law (with citations to supporting statutes, regulations or relevant case law); and 

F.
Proposed ordering paragraphs specifically identifying the relief sought.

24.
That all briefs are to comply with the “Special Instructions for Briefs and Exceptions in Major General Rate Increase Proceedings” attached as Appendix A to this Order.

25.
That if a party does not file a reply brief, it will be assumed that the party does not dispute the assertions, contentions or arguments made by the other parties in their main briefs.  While it is not necessary in a reply brief to repeat a particular argument or discussion contained in the main brief, the reply brief should note where the responsive argument is located in the main brief and how it responds to the other parties’ assertions, contentions or arguments.

26.
That any brief not filed and served on or before the date fixed therefore will not be accepted for filing, except by permission for good cause.



27.
That the parties are to confer among themselves in an attempt to resolve all or some of the issues associated with these Complaints.  The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa. Code §5.231(a).  The parties are strongly urged to seriously explore this possibility.  A joint settlement petition executed by representatives of all parties to be bound thereby, together with statements in support of settlement by all signatory parties, must be filed with the Secretary for the Commission and served in-hand on me.


28.
That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code §5.223(a).

	Date:
	June 16, 2008
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge


APPENDIX A
Pennsylvania Public Utility Commission v. PECO Energy Company – Gas Division

Docket Number R-2008-2028394

SERVICE LIST
Thomas P. Gadsden, Esquire

Anthony C. DeCusatis, Esquire

Morgan Lewis & Bockius LLP

1701 Market Street

Philadelphia, PA   19103-2921

215-963-5234

215-963-5001 (fax)

tgadsden@morganlewis.com


adecusatis@morganlewis.com


Allison C. Kaster, Esquire

Pennsylvania Public Utility Commission

Office of Trial Staff

P.O. Box 3265

Harrisburg, PA   17105-3265

717-783-6184

717-772-2677 (fax)

akaster@state.pa.us


Christy M. Appleby, Esquire

Aron J. Beatty, Esquire

James J. Mullins, Esquire

Office of Consumer Advocate

555 Walnut Street

Forum Place, Fifth Floor

Harrisburg, PA   17101-1921

717-783-5048

717-783-7152 (fax)

cappleby@paoca.org


abeatty@paoca.org


jmullins@paoca.org


Daniel G. Asmus, Esquire

Office of Small Business Advocate
 

Suite 1102, Commerce Building

300 North 2nd Street



Harrisburg, PA   17101
 

717-783-2525

717-783-2831 (fax)

dasmus@state.pa.us





Charis Mincavage, Esquire

Barry A. Naum, Esquire

McNees Wallace & Nurick LLC

100 Pine Street

P.O. Box 1166

Harrisburg, PA   17108-1166

717-232-8000

717-260-1725 (fax)

cmincavage@mwn.com


bnaum@mwn.com


(PAIEUG – C-2008-2041504)

Joseph L. Vullo, Esquire

Burke Vullo Reilly Roberts

1460 Wyoming Avenue

Forty Fort, PA   18704

570-288-0700

570-288-4598 (fax)

jlvullo@aol.com


(Community Action Association of Pennsylvania – C-2008-2028394)

John F. Povilaitis, Esquire

Matthew A. Totino, Esquire

Ryan Russell Ogden & Seltzer PC

800 N. Third Street, Suite 101

Harrisburg, PA   17102-2025

717-236-7714

717-236-7816 (fax)

jpovilaitis@ryanrussell.com


mtotino@ryanrussell.com


(Hess Corporation)
Harry S. Geller, Esquire

Pennsylvania Utility Law Project

118 Locust Street

Harrisburg, PA   17101-1414

717-232-2719

717-233-4088 (fax)

hgellerpulp@palegalaid.net


(La Comunidad Hispana)
Thurston C. Jones, Sr.

821 Laurel Road

Yeadon, PA   19050-3608

(C-2008-2036337)

Linda Mustascio

Mustascio Concepts

804 W. Baltimore Pike

West Grove, PA  19390

(C-2008-2040919)

Nancy J. Peluso

237 E. Wood Street

Norristown, PA   19401

(C-2008-2044114) 

Stephen P. Bauer

106 Clearfield Lane

Coatesville, PA   19320

(C-2008-2044252)
� 	Complainant Linda Mustascio participated briefly telephonically.


� 	Parties are directed to e-mail me a copy of their as-filed briefs in ADOBE or other compatible PDF format in addition to a WORD-formatted document.  The format of the briefs served electronically on the parties may be as requested by the parties.





� 	In addition, each reply brief must contain a table of contents.
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