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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Metropolitan Edison Company (Met Ed) filed on August 6, 2007, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued July 16, 2007.  No Reply Exceptions were filed.
History of the Proceeding



On January 12, 2007, Michael W. Strickhouser (Complainant) filed a Formal Complaint against Met Ed with the Commission  at Docket No. C‑20077273.  In his Complaint, Mr. Strickhouser alleged that he had experienced appliance damage due to high voltage which was caused when a Met Ed line failed.  He further alleged that the problem would not have occurred if Met Ed had properly inspected and maintained its facilities.



On February 9, 2007, Met Ed filed an Answer and New Matter which denied that it had been negligent in maintaining its facilities.  Met Ed further asserted that the voltage problems reported by Mr. Strickhouser were caused by a failed neutral connection due to normal wear and tear and that this problem was not discoverable during routine maintenance and oversight of the line.  Met Ed stated that it had undertaken numerous reliability measures to ensure continued adequate, safe and reliable service.  It observed that the Commission was not empowered to award damages.  Feingold v. Bell of Pennsylvania (Feingold), 477 Pa. 1, 383 A.2d 791 (1977).



A telephonic hearing was held on Wednesday, May 30, 2007.  Met Ed was represented by counsel and Mr. Strickhouser appeared pro se.  Met Ed presented two witnesses  and introduced six exhibits, Met Ed Exhibits 1-6, all of which were admitted.  Mr. Strickhouser testified on his own behalf and presented no exhibits.  The parties waived the filing of briefs.  (Tr. at 87).  The record, which closed on June 15, 2007, consists of eighty-eight pages of transcript and six Met Ed exhibits.  



In her Initial Decision, the ALJ concluded that Mr. Strickhouser had not met his burden of proof that Met Ed had provided inadequate inspection and maintenance of its facilities to date or otherwise provided unreasonable service to him regarding neutral connections.  However, the ALJ also concluded that Mr. Strickhouser had met his burden of proof sufficient to require future monitoring of neutral connection failures over time.  The ALJ reasoned that, since there was data available concerning neutral connection failures, the potential damages attributable to such failures justified monitoring of failed neutral connections.  (I.D. at 5, 14, Conclusion of law No. 14).  Met Ed filed Exceptions to the Initial Decision on August 6, 2007.
Discussion


In the Initial Decision, ALJ Melillo drew twenty-three Findings of Fact and seven Conclusions of Law.  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Since the Complainant is the Party seeking affirmative relief from the Commission, he is the Party with the burden of proof.  The Pennsylvania Supreme Court has held that, when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id. (emphasis in original).


In the introduction to its Exceptions, Met Ed explains that it agrees with the ALJ’s recommendation to dismiss the Complaint.  However, Met Ed objects to the ALJ’s recommendation that Met Ed commence monitoring the failure rate of its neutral connections, including the age and locations of failed connections.  (I.D. at 11-13, Ordering Par. No. 2).  Met Ed contends that the monitoring of the number and location of failed connections is not warranted, while the monitoring of the age of failed connections is unworkable and unduly burdensome.  (Exc. at 1).   



Met Ed argues that the record does not support the ALJ’s conclusion that there is a need for Met Ed to monitor the failure rate, location and age of failed neutral connections.  (Exc. at 5).  Met Ed’s expert witness testified that, in 2006, it had only 26 instances of neutral connection failures for over 157,000 overhead lines, a rate of less than 1/6 of one percent of the number of overall overhead lines.  (Tr. at 51)  In its Exception, Met Ed asserts that the record is devoid of any evidence that neutral line connection failures are a common enough occurrence to substantiate the imposition of a future monitoring requirement.  (Exc. at 5).


Met Ed states that, if the issue of future monitoring had been raised at the hearing, it would have provided evidence that the monitoring of the age of failed neutral connections is not feasible and is also unduly burdensome.  Met Ed insists that it has no way to track the age of failed neutral connections with certainty because it does not track such attribute information in its automated system.  Met Ed argues that the expense of monitoring would be enormous because identification of the age of a service or facility would potentially require very complex and costly system and process changes.  Met Ed implies that such changes would be workable for new services only. (Exc. at 6).



In the Initial Decision, the ALJ noted that Met Ed already has statistics on the number of failed neutral connections from 2006 and could, therefore, readily track this kind of equipment failure over time and location.  The ALJ assumed that Met Ed would have data on the age of these connections and could ascertain whether failure rates begin trending up after a certain age.  The ALJ then concluded that the imposition of a future monitoring requirement on Met Ed concerning its neutral connection failures is just and reasonable on the basis of the record and pursuant to the authority contained in 66 Pa. C.S. § 1504(1).  The ALJ stated that this data should be utilized to ascertain whether, at some future date, periodic inspections for corrosion are required to avoid customer appliance damages and losses of the nature experienced by Mr. Strickhouser.  (I.D. at 13).  


The ALJ also noted a very similar complaint proceeding involving a sister company to Met Ed (Pennsylvania Electric Company) and a corroded neutral connection that is currently pending before the Commission.  Luke Kelley v. Pennsylvania Electric Company, Docket No. C‑20066673 (Kelley).  The Commission reviewed the Initial Decision in Kelley and remanded the case for further record development on the issue of industry standards for neutral connection inspections.  The Initial Decision on Remand in the Kelley proceeding has not yet been issued.  The ALJ distinguished the instant proceeding from the Kelley case, saying that the record herein includes evidence that there are no industry standards for neutral connection inspections and that such inspections have not been shown to be warranted to date.  




Upon a review of the record, we find that some monitoring of neutral connection failures is justified by the amount of harm and expense that such failures can cause.  In this instance, Mr. Strickhouser’s appliances were smoking and various light bulbs had popped.  His freezer was not operating and the contents had spoiled.  Mr. Strickhouser’s surge protectors were insufficient to protect against damage related to the failure of the neutral connections.  In fact, the surge protectors had been burned off and had blackened the carpets where they landed.  (Finding of Fact Nos. 4-8).  However, because of the small number of failures and the expense involved in determining the age of the neutral connections, we shall modify the monitoring requirement recommended by the ALJ to eliminate the data on age when it is not available.



Section 504 of the Public Utility Code, 66 Pa. C.S. § 504, authorizes the Commission to require any public utility to file reports concerning any matter about which the Commission is authorized to inquire.  Accordingly, we shall order Met Ed to file annually a neutral connection report with the Commission for the next three years.  The Commission will review these annual reports and may issue findings and recommendations at the conclusion of the three-year period.  Interim findings and recommendations may be released prior to that date.  The report shall be attached to the annual reliability report filed on an annual basis by Met Ed pursuant to Section 57.195(b) of the Commission’s Regulations, 52 Pa. Code § 57.195(b).  The neutral connection report is to include data for all failed neutral connections by location, date of the failure, cause of the failure (corrosion, fallen tree etc.) and the installation date of the neutral connection, if available.  The report is to be identified as a requirement of this Opinion and Order; THEREFORE,
IT IS ORDERED: 
1.
That the Initial Decision of Administrative Law Judge Kandace F. Melillo in the above referenced proceeding is modified consistent with this Opinion and Order.



2.
That the Formal Complaint of Michael W. Strickhouser against the Metropolitan Edison Company is granted, in part, and dismissed, in part, as discussed in this Opinion and Order.



3. 
That the Exceptions of Metropolitan Edison Company, Inc. are granted to the extent that the age of the failed neutral connectors will be required as part of the report required herein, unless the information is not available.  In all other respects, Metropolitan Edison Company, Inc.’s Exceptions are denied.


4.
That, within thirty (30) days of the entry date of this Opinion and Order, Metropolitan Edison Company Inc. shall commence monitoring the failure rate of its neutral connections by location, the cause of failure and the installation date, if available.  A report that includes this data is to be filed with the Commission for the next three years as an attachment to the reliability report filed on an annual basis by Metropolitan Edison Company Inc. pursuant to Section 57.195(b) of the Commission’s Regulations, 52 Pa. Code § 57.195(b). 


5.
That the proceeding at Docket No. C-20077273 shall be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 20, 2007

ORDER ENTERED:   December 20, 2007
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