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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued December 12, 2007, regarding a service dispute and a request for a billing adjustment.  The Initial Decision granted the Formal Complaint (Complaint) insofar as it alleged unreasonable service but dismissed that portion of the Complaint that requested relief from the final bill.  No exceptions were filed.  Nevertheless, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C. S. § 332(h)  For reasons set forth below, we modify the Initial Decision consistent with this Opinion and Order.
History of the Proceeding

On March 7, 2007, Bradley and Cynthia Houseknecht filed a Formal Complaint with the Commission against Beaver Lake Sewer Company (Beaver Lake) alleging that, on several occasions, raw sewage from Beaver Lake’s system leaked onto their property.  The Houseknechts requested that the Commission find as follows: (1) that Beaver Lake failed to provide reasonable and adequate service; and (2) that their obligation to pay their final bill of $105 to Beaver Lake be voided.  The Houseknechts also asked that the Commission hold Beaver Lake’s owner, John Thomas, accountable and adjust their bill for service not received.  On April 11, 2007, Beaver Lake’s counsel filed an Answer indicating: (1) that the Houseknechts’ grinder was replaced; (2) that Department of Environmental Protection (DEP) ordered Penn Township, Lycoming County, to take over Beaver Lake Sewage Company on or about March 22, 2007; and (3) that all customers were provided a notice of the takeover.  Beaver Lake asked that the Complaint be dismissed.



By Hearing Notice dated May 2, 2007, the Parties were notified that an Initial Hearing in this case was scheduled for the morning of June 12, 2007.  On May 7, 2007, the attorney for Beaver Lake filed a Withdrawal of Appearance, copied to the Houseknechts, Beaver Lake and the ALJ.  On June 12, 2007, the hearing convened as scheduled. The Complainants appeared pro se but Beaver Lake did not appear nor did it communicate with the Office of the Administrative Law Judge (OALJ) or the ALJ.  The hearing continued without Beaver Lake. A transcript of forty-six pages was produced and the record closed on July 12, 2007.


In the Initial Decision issued December 12, 2007, the ALJ determined that Beaver Lake’s service did not meet the service standards outlined in Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501.  The ALJ found that Beaver Lake’s actions were intentional based on testimony that Beaver Lake had not taken care of the sewer facilities for decades, resulting in equipment failure.  I.D. at 5.  The ALJ recommended that a civil penalty of $2,400 be imposed on Beaver Lake for its violations.  I.D. at 6, 8.  The ALJ, nevertheless, dismissed the portion of the Complaint in which the Houseknechts requested that they not have to make their final payment to Beaver Lake before the takeover by Penn Township occurred.  I.D. at 8.  

No Exceptions were filed to the Initial Decision.  However, in a letter dated December 28, 2007, an attorney for Beaver Lake advised the Commission that Beaver Lake was not contesting the Initial Decision or the $2,400 penalty.  However, the letter requested that the Commission allow Beaver Lake to pay the penalty of $2,400 in a payment arrangement.  
Discussion



The ALJ made twelve Findings of Fact and reached eight Conclusions of Law.  Specifically, the ALJ recommended that the Complaint be granted, in part, and dismissed, in part.  The ALJ granted the portion of the Complaint regarding Beaver Lake’s violations of the Code.  The ALJ then dismissed the part of the Complaint asking that the Houseknechts not be required to pay Beaver Lake.  


We agree with the ALJ’s well-reasoned decision that the service provided by Beaver Lake failed to meet the standards in Section 1501.  However, we disagree with the ALJ’s determination to dismiss the portion of the Complaint in which the Houseknechts requested that they not be obligated to pay for such service.  


We do not agree with the ALJ’s statement that “to nullify a bill due under an approved tariff amounts to monetary damages.”  I.D. at 5, n.1.  We conclude that the Housknechts’ request for relief more closely resembles a request for a refund.  It is well-established that the Commission has authority under the Public Utility Code to order a public utility to pay a refund to a customer when a rate received by a utility is unjust or unreasonable or in violation of a Commission regulation or order.  See 66 Pa. C.S. § 1312(a); Sheryl R. DeVaul v. Clarendon Water Co., Docket No. C-20067108 (Order entered January 24, 2008).  In Clarendon, we ordered the utility to refund Ms. DeVaul 50% of her paid water bills to compensate her for the poor water quality, which the utility had furnished.

Accordingly, we conclude that the Houseknechts should not be required to pay for Beaver Lake’s inadequate and unreasonable service, particularly when the inadequate service is intentional and amounts to such a substandard level as is evidenced by the record in this case.  The record in this proceeding, however, does not reflect whether the Houseknechts paid that final bill.  Therefore, if the Houseknechts have paid the $105, we recommend that they be reimbursed or that their account be credited in this amount.



In the Initial Decision, the ALJ imposed a penalty on Beaver Lake as a result of its failure to furnish adequate, efficient, safe and reasonable service and facilities, as required by Section 1501 of the Code.  After an analysis of the Commission’s standards for the application of a civil penalty, the ALJ imposed a penalty of $2,400 on Beaver Lake, based on the uncontested evidence provided by the Houseknechts.  Joseph A. Rosi v. Bell Atlantic – Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000); THEREFORE, 



IT IS ORDERED:


1.
That the Initial Decision (I.D.) of Administrative Law Judge Ember S. Jandebeur is modified consistent with this Opinion and Order.



2.
That the Formal Complaint of Bradley and Cynthia Houseknecht at Docket No. C-20077440 is granted.



3.
If the Houseknechts have paid the $105, we recommend that they are reimbursed or their account is credited in this amount.


4.
That the Beaver Lake Sewer Company shall pay a civil penalty of $2,400 by sending a certified check or money order within thirty (30) days of the entry date of this Opinion and Order to:



Pennsylvania Public Utility Commission




P. O. Box 3265




Harrisburg, PA 17106-3265



5.
That a copy of this Opinion and Order shall be served on the Commission’s Financial and Assessment Chief, Office of Administrative Services.


6.
That Penn Township, Lycoming County shall be served with a copy of this Opinion and Order at the following address:




Penn Township Supervisors



223 Election House Hill Road



Hughesville, PA 17737 


7.
That the proceeding docketed at C-20077440 be marked closed after receipt of the above-mentioned $2,400 penalty from the Beaver Lake Sewer Company.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2008
ORDER ENTERED:  June 24, 2008
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