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HISTORY OF THE PROCEEDING


On or about May 14, 2007, Mr. Evan Richards (“Complainant”) filed the above captioned formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant is represented by legal counsel, Mr. Lawrence E. Feldman, Esquire.  Complainant alleged that he received a shut-off notice from PECO for an overdue balance for electric service in excess of $41,000.  Complainant contends much of the overdue amount was caused by a faulty meter apparatus acknowledged by PECO in the past but the Company never gave a corresponding billing adjustment for the inaccurate meter.  Complainant requested that the termination of his gas service be stayed and that the Pennsylvania Public Utility Commission (“PUC” or “Commission”) allow his counsel and the Company to investigate and take steps to reduce his overdue balance for electric service.  

By Answer and New Matter filed June 11, 2007, PECO admitted that the Complainant received a notice to terminate electric service on his account on May 15, 2007.
  PECO alleged that the Complainant billed amount due for electric service is in excess of $41,000 and the Company denied that this amount is due to faulty meter apparatus.  By way of further response PECO admitted it installed an automatic meter reader (“AMR”) at Complainant’s property, 700-702 N. 63rd Street, Philadelphia, Pennsylvania, in January 2001.  From September 2004 through June 2005, PECO received sporadic readings from the AMR.  On August 10, 2005, PECO gained access to the property to install an antenna which boosted the signal of the AMR.  PECO makes much of the formal complaint not including an inability to pay claim and requests preemptively if such a claim is asserted, complete financial information of the Complainant would need to be obtained.

In New Matter, Respondent asserted that the scope of the proceeding is improperly narrowed by the formal Complaint’s relief of avoiding termination of service.  Respondent contended that the claim regarding the faulty meter apparatus and excessive arrearage should also be investigated by the Commission.  Respondent requested that the formal Complaint be dismissed or in the alternative, set the matter for an in-person hearing.

An Initial Hearing Notice dated June 20, 2007, was sent to the parties for a scheduled Initial In-Person Hearing on Wednesday, September 5, 2007, at 10:00 a.m.  The Notice stated that Administrative Law Judge (“ALJ”) Angela T. Jones would preside over the matter.  



A Prehearing Order dated July 26, 2007, was issued by ALJ Jones and sent to the parties.  The Prehearing Order provided procedural instructions and regulations relevant to the Complaint.  The ALJ also found another matter in dispute by the parties at Docket No. P-00072309.
  The ALJ directed that the parties be prepared to discuss the following issues in dispute:

(1) incorrect billing for electric service at 700-702 N. 63rd Street, Philadelphia, Pennsylvania (“Service Address);

(2) medical certification of Mr. Evan Richards; and

(3) termination of electric service. 

On August 28, 2007, a Notice of Appearance for Mr. Ward Smith, Esquire as co-counsel for PECO was filed.  Also on August 28, 2007, Complainant, through counsel, Mr. Lawrence E. Feldman, Esquire, filed a Motion for Continuance of the Hearing for additional time for a witness to recover from surgery.  On August 30, 2007, PECO submitted its objection to the Complainant’s continuance request because:

(1) the amount at issue due in a delinquent balance exceeded $40,000; 

(2) the delinquency grows the longer the dispute is delayed;

(3) any delay is favorable to Complainant because PECO cannot terminate services pending the outcome of this formal Complaint; and

(4) PECO was unaware of any issues in dispute that required third party factual testimony. 



By correspondence dated August 31, 2007, Complainant responded to PECO’s objection to the continuance request refuting the allegations raised by PECO.

By Order dated August 31, 2007, ALJ Jones granted the continuance request and directed that there be a Prehearing Conference convened to clarify the issue that were in dispute.  By Notice dated September 4, 2007, an In-Person Prehearing Conference was scheduled for September 5, 2007 at 10 a.m.  A Hearing Notice dated September 4, 2007, rescheduled the Initial In-Person Evidentiary Hearing to Wednesday, November 7, 2007.  As a result of the Prehearing Conference, Prehearing Order #3, dated September 6, 2007, was issued.  Prehearing Order #3 gave procedural direction to the parties as it was agreed that the Complainant would file an amended formal Complaint and provided a due date for PECO’s answer to the amended formal Complaint. 

On September 20, 2007, in compliance with Prehearing Order #3, Complainant submitted an Amended Complaint.  The Amended Complaint raised issues of a high bill subsequent to June 2001 which Complainant raised with the Commission on two occasions in settlement agreements on October 28, 2003, and January 25, 2005.  Consistent with the terms of the January 25, 2005 agreement, PECO investigated the meter at the Complainant’s residence and added an antenna to it in August 2005.
  Complainant disputes the charges accrued from June 2001 prior to the August 2005 meter because comparing the billing accrued after August 2005, the previous charges are exorbitant.  Complainant also contends that PECO did not keep its bargain in the January 25, 2005 agreement to adjust (reduce) his billed balanced corresponding to the levels he experienced with the new meter in August 2005.  Complainant also disputes termination of electric service pursued by PECO.  Complainant contends he has substantially complied with the January 25, 2005 agreement reached with PECO.  Complainant states that the formal Complaint was filed to prevent PECO from terminating his service.  Complainant asserts that the Commission is an improper forum to provide the reformative relief citing, Poorbaugh v. Pa.P.U.C., 666 A.2d 744; 1995 Pa. Commw. LEXIS 444 (Pa. Cmwlth. 1995), and that the matter in Common Pleas Court initiated by PECO is the proper forum to resolves all issues.  

In compliance with Prehearing Order #3, Respondent filed its Answer to the Amended Complaint and New Matter on October 5, 2007.  Respondent admitted that on at least eight occasions after the AMR was installed in January 2001 that the Company billed based on estimate readings because it could not obtain an actual meter reading.  PECO admitted that about June or July 2005, it obtained an actual meter reading at the Complainant’s residence and reduced the Complainant’s account balance due in the amount of $3,837.61.  PECO admitted to previous settlement agreements with Complainant in 2002 and 2005.  PECO stated that the $3,837.61 adjustment was a result of its performance under the 2005 settlement agreement.  PECO denied that it fixed the meter in August 2005, and clarified that it attached an antenna to the meter in August 2005 to improve remote reading capability.  PECO denied that Complainant was overcharged for electric service prior to August 2005.  PECO asserted that Complainant does not dispute billing after August 2005, which is after the antenna was installed.  PECO denied that Complainant complied with the terms of the 2005 settlement agreement.  PECO admitted that it sent appropriate notices to Complainant that his service would be terminated for insufficient payment.  Lastly PECO admitted its pursuit in the Court of Common Pleas to obtain a lien on the real property and other assets of Complainant if and when it obtains a final Commission Order on the amount owed.  
By way of New Matter PECO disputed the credibility of the Complainant to bring this matter before the Commission disputing the amount owed, only to assert that the Commission is the incorrect forum for resolution and should defer this matter to the Court of Common Pleas.  PECO noted that the Service Address of Complainant was in question.  PECO also requested that Complainant be prohibited from challenging PECO’s tariff provisions for late fees and interest and that PECO violated statutory mandates found in Chapter 14 of the Public Utility Code.  66 Pa.C.S. § 1401 et seq. 

On October 24, 2007, Complainant answered the New Matter of PECO alleging, inter alia, that the New Matter was improper further argument of the case, and to Order PECO to release the meter for physical inspection by the Complainant.



On or about October 23, 2007, Complainant submitted a Notice of Deposition.  Complainant gave notice of his intent to dispose Ms. Anita Armstead, an employee of PECO, about the meter at the Service Address and service records of said meter.  Notice was not served on the presiding officer, ALJ Jones.  On October 26, 2007, PECO filed an objection to the Notice of Deposition asserting that the notice was defective because it was not served on the ALJ, was not timely filed and does not warrant expedited treatment.



By Order dated October 29, 2007, ALJ Jones found that the Notice of Deposition did not comply with 52 Pa. Code § 5.343 regarding procedure for deposition by oral examination.  By Prehearing Order #4 ALJ Jones denied the request for Deposition made by the Complainant.



By Order dated November 2, 2007, ALJ Jones addressed the New Matter raised by PECO on October 5, 2007.  By Prehearing Order #5, the ALJ outlined those matters that are in dispute in this proceeding as the following:

(1) What is the accurate amount billed post-2005;

(2) What is the Service Address at issue in the formal Complaint; 
 and 

(3) Whether there is need for Complainant to physically obtain what he terms “a faulty meter” for his service pre-2005 at the Service Address. 



The ALJ found in Prehearing Order #5 that the Commission has jurisdiction and authority to resolve this dispute under 66 Pa.C.S. §§ 701 and 1501.  The ALJ concluded that if the Complainant did not wish the Commission to decide this dispute, that Complainant should withdraw his formal Complaint.  The ALJ stated that oral argument would ensue as a preliminary matter to the evidentiary hearing regarding the “faulty meter” issue.  The ALJ also found that Complainant could dispute whether the termination of service at his Service Address was reasonable.  11/7/07 Part 1, Tr. 25-26.  



The Initial In-Person Evidentiary Hearing convened as scheduled on November 7, 2007.  The proceeding commenced with a preliminary matter regarding the “faulty meter.”  It was concluded that Complainant could dispute billing amounts from May 2003 through August 2005 regarding a “faulty meter” at his Service Address.  The ALJ applied 66 Pa.C.S. § 1312(a) for a four year limitation on disputed claims.
  The ALJ found that the Complainant filed the formal Complaint in May 2007 and the Complainant was not contesting the billed charges for electric service after the installation of the antenna to the Service Address in August 2005.  Thus, the disputed bills agreed by the parties to review are for the 4 years prior to the filed formal Complaint or May 2003 through August 2005.  



Appearing for the Complainant was Mr. Lawrence E. Feldman, Esquire and he presented two witnesses, the Complainant a/k/a Richard Jahace, and Ms. Ilene Gittleman.  Mr. Ward Smith, Esquire and Mr. Michael S. Swerling, Esquire represented PECO and presented two witnesses, Ms. Anita Armstead and Mr. Thomas Lerro, both employees of PECO.  



Complainant presented seven exhibits marked and identified as follows:

1.
Complainant Ex. 1 (“P-1”), a photo of the antenna to the Service Address;

2. Complainant Ex. 2 (“P-2”), a letter dated January 18, 2005, from PECO counsel, Lisa Lutz, Esquire to Mr. Feldman, for terms of settlement at Docket No. C-20043696;

3. Complainant Ex. 3 (“P-3”), a letter dated August 4, 2005, from PECO counsel, Lisa Lutz, Esquire to Mr. Feldman, providing notice of PECO’s assertion Mr. Richards has not complied with the settlement at Docket No. C-20043696;

4. Complainant Ex. 4 (“P-4”), A PECO ten day shut off notice dated November 11, 2005, for account number 250859157813;
5. Complainant Ex. 5 (“P-5”), A PECO ten day shut off notice dated February 14, 2007, for account number 5646200209; 

6. Complainant Ex. 6 (“P-6”), A PECO ten day shut off notice dated May 2, 2007 for account number 5646200209; and
7. Complainant Ex. 7 (“P-7”), notes by Ms. Gittleman of telephone conversation on August 10, 2005 between Mr. Richards and Ms. Lutz.

All of Complainant’s exhibits were admitted into the record.  Respondent presented 29 exhibits and a Joint Stipulation which were marked and identified as follows:

1. Joint Exhibit #1, Stipulations between the parties;
2. PECO Exhibit 1 Revised, Complainant’s account history 1999-2007;

3. PECO Exhibit 2, Tabular presentation of Complainant’s charges, payments and late fees over a defined period;

4. PECO Exhibit 3, Complainant’s account history 2003-2007;

5. PECO Exhibit 4, Complainant’s history of usage 2003-2007;

6. PECO Exhibit 5, PECO investigation report of Complainant’s appliances for potential usage assessment dated February 27, 2003;
7. PECO Exhibit 6, Bureau of Consumer Services’ (BCS) Decision report dated May 31, 2007;

8. PECO Exhibit 7, chronological customer contact list June 1997 through March 2007;

9. PECO Exhibit 8, customer contact commentary April, May, June, July 2001, October 2002, February, July, August, September, October 2003, January, February, July, November, December 2005;

10. PECO Exhibit 2003-2, customer contact commentary on February 10, 12 and 13, 2003;

11. PECO Exhibit 2003-3 and PECO Exhibit 2003-5, BCS report issue date March 13, 2003;

12. PECO Exhibit 2003-9, correspondences between PECO and Complainant reflecting resolution of Docket No. Z-01319518, October to November 2003;

13. PECO Exhibit 2004-0, Secretarial letter reflecting Docket No. Z-01319518 closed dated January 22, 2004;

14. PECO Exhibit 2004-2, BCS and PECO history regarding payment agreement for case number 1728269 date opened July 23, 2004;

15. PECO Exhibit 2004-5, BCS opening report dated July 23, 2004, for case number 1728269;

16. PECO Exhibit 2004-6, BCS closing report issued September 3, 2004, for case number 1728269;

17. PECO Exhibit 2004-9, formal Complaint by Complainant at Docket No. C-20043696, September 28, 2004;

18. PECO Exhibit 2005-2, correspondence from PECO regarding settlement of Docket No. C-20043696 dated January 18, 2005;

19. PECO Exhibit 2005-3, Secretarial letter closing Docket No. C-20043696 dated April 28, 2005;

20. PECO Exhibit 2005-4, documents regarding low income usage reduction program (“LIURP”) for weatherization process at Complainant’s Service Address;

21. PECO Exhibit 2005-13, customer contact commentary for October, November and December 2005;

22. PECO Cross Exhibit 1, Complainant’s Income Tax Return for 2005;

23. PECO Cross Exhibit 2, Complainant’s Income Tax Return for 2006;

24. PECO Cross Exhibit 3, Complainant’s notarized document of average monthly income dated February 23, 2006;

25. PECO Cross Exhibit 4, formal Complaint by Complainant at Docket No. Z-01319518, June 6, 2003; 

26. PECO Cross Exhibit 5; PECO letter to Complainant confirming antenna installation and bill adjustments;

27. PECO Exhibit 2006-2; Log of customer contact for February 2006;

28. PECO Exhibit 2007-3; Log of customer contact for May 2007;

29. PECO Exhibit 2007-4; Log of medical certifications in 2007; and

30. PECO Exhibit 2007-5; Notification of formal Complaint which was filed May 14, 2007.
All of the above Respondent exhibits were admitted into the record.



The testimony was provided over three separate hearing dates, November 7, 2007, November 13, 2007, and November 29, 2007.  The testimony generated 547 pages of transcript.  An Order dated November 30, 2007 established the briefing schedule for this proceeding. 



Complainant’s Main Brief was filed on January 22, 2008.  Respondent’s Main Brief was filed February 11, 2008 and Complainant’s Reply Brief was filed March 3, 2008, in compliance with the November 30, 2007 Order.  The record was closed on March 3, 2008.  This matter is ripe for decision.

FINDINGS OF FACT

1. Complainant, Mr. Evan Richards, a/k/a Richard Jahace, has received electric service from PECO at 700-702 N. 63rd Street, Philadelphia, PA from about 1991 to the present.  T1. 22, 28-29.

2. Complainant currently works for a community based organization in West Philadelphia.  T1. 29-30.

3. Complainant has six grown children, four sons and two daughters; the youngest child is 15 years old.  T1. 32-33.

4. The house is a duplex with one side having five bedrooms.  Complainant lives primarily on this side of the house, 700 N. 63rd Street.  T1. 33.

5. Complainant owns a record label called “World Beat,” which doesn’t make much money.  T1. 83-86.

6. Complainant does not own any property in Florida.  T1. 86-87.

7. Complainant made about $10,000 from a soundtrack of the movie “In Her Shoes” done between 2002 and 2005, which starred Cameron Diaz and was produced by 20th Century Fox.  T1. 29, 33-34.

8. Complainant contends he did not much money from the soundtrack.  His friends subsidized him during the period he was working on the movie sound track.  T1. 35-37.

9. Complainant received a total of approximately $3,000 in residual income from the soundtrack, approximately $500 per every six months.  T1. 39-40.

10. Complainant is subsidized by his sons for subsistence.  T1. 40.

11. Complainant used kerosene space heaters, electric space heaters and wood in the fireplace for heat in his house.  T1. 41-42, 122-23.

12. Complainant has three fireplaces on the first floor and two others at the Service Address.  T1. 42.

13. Complainant believed PECO was getting an inaccurate reading of his usage.  Complainant believed that the installation of the antenna solved this problem.  T1. 42-43, 45-46.

14. The antenna was installed at the Complainant’s Service Address August 10, 2005.  T3. 167-168 and PECO Cross Exhibit 5. 

15. Complainant stated that he has received reasonable bills for the past two years and the bills were approximately $130 per month for the non-heating season.  The bills were an additional $30 or $40 if the air conditioner was used and the bills were no more than $300 per month in the winter.  T1. 43.

16. PECO had to go inside Complainant’s house in order to hook up the antenna to the meter.  T1. 46 and Exhibit P-1.

17. Complainant does not deny he made a settlement with PECO on or about January 2005 prior to the installation of the antenna.  Complainant settled with Ms. Lutz representing PECO.  T1. 47-48, 53-54, 59- and Exhibit P-2.

18. Complainant talked with Ms. Lutz with Ms. Gittleman also on the phone and was under the impression that PECO would look at his billing before the placement of the antenna and after and make adjustments based on what they concluded.  T1. 48-50.

19. The parties stipulated that Complainant complied with subparagraph 2 of the settlement agreement at Exhibit P-2, which states, “Mr. Richards agrees to cooperate/participate in the LIURP audit scheduled for January 26, 2005, at his property.”  T1. 62-66 and Exhibit P-2.

20. Complainant believed he complied with subparagraph 3 of the settlement agreement at Exhibit P-2, which states, “Mr. Richards agrees to complete and send to PECO the required financial statements for review and consideration in the Customer Assistance Program (“CAP”).”  T1. 66 and Exhibit P-2.

21. Complainant admitted that he got an estimate for the broken furnace and is considering other alternatives and whether an oil furnace is the best option regarding Exhibit P-2, subparagraph 4.  T1. 67-68.

22. Complainant stated that he heats the areas of the house that he uses.  There are rooms in the house that Complainant does not use and they are closed off.  T1. 68.

23. The house does not have central air conditioning.  T1. 70.

24. Complainant uses fans in the summer and no more than two window air conditioning units.  T1. 70.

25. Complainant is working on repairing the Service Address.  T1. 71.

26. Complainant stated that he was forced to agree with the settlement agreement at Exhibit P-2.  T1. 72.

27. Complainant does not recall receiving Exhibit P-3, a notice of non-compliance with the settlement terms of the January 2005 agreement.  T1. 73-74.

28. Complainant went to the PECO (bill paying center) office on Market Street in Philadelphia, after agreeing in the settlement agreement, and after the antenna installation in anticipation of resolving any refund he was due for bills before the antenna installation that he believed were inaccurate.  T1. 75, 81-82, 124.

29. The response Complainant received during his visit at the PECO offices on Market Street in Philadelphia was to pay his bills or he risks service termination.  T1. 75-76.

30. It was during this visit on or about August 2005 at the PECO offices on Market Street in Philadelphia that Complainant signed another settlement agreement so that his electric services would not be terminated.  He signed this agreement because he felt the balance due, although it was not accurate, would be investigated and adjusted and he could pay $100 per month toward his arrearage of electric service plus current bill.  T1. 77-78.

31. Complainant admitted one year after this August 2005 agreement for $100 per month toward arrears that he had difficulty repaying the $100 per month plus current bill.  T1. 79.

32. Complainant does not recall PECO making a follow-up investigation as stated in the August 4, 2005 letter from Ms. Lutz.  To the best of Complainant’s belief the follow-up investigation never occurred.  T1. 80 and Exhibit P-3.

33. Complainant received a 10-day shut off notice dated November 11, 2005, which represented amount past due for electric service of $4,063.62 and an arrearage of $31,059.  T1. 88-89 and Exhibit P-4.

34. Complainant stated he had no ability to pay the past due amount of $4,063.32 or the arrearage of $31,059.  T1. 89.

35. Complainant admitted he received a shut off notice dated February 14, 2007, which has a past due amount of $37,000.  Complainant stated he does not have the ability to pay the past due amount.  T1. 92 and Exhibit P-5.

36. Complainant admitted he received a shut off notice dated May 2, 2007, which has a past due amount of $41,326.40.  Complainant stated he does not have the ability to pay the past due amount.  T1. 93 and Exhibit P-6.

37. Complainant requested the Commission to order PECO to acknowledge and implement the agreement with Ms. Lutz.  T1. 95.

38. Complainant has taken boarders to stay in his home and charged these boarders $100 per occurrence for staying at the Service Address.  T1. 100-101.

39. Complainant reported in 2005 an adjusted gross income of $3,876.  T1. 102 and PECO Cross Exhibit 1.

40. Complainant reported in 2006 an adjusted gross income of $5,531.  T1. 102 and PECO Cross Exhibit 2.

41. Complainant has the following monthly expenses:




Rent/mortgage



$      0.00




City Back Taxes (occupied)

$  180.00




City Back Taxes (unoccupied)

$  160.00 




Gas




$      0.00




Telephone



$    30.00




Water




$    40.00




Auto




$      0.00




Medical



$  150.00




Food 




$  100.00






Total:

$  660.00




T1. 102-111.

42. In February 2006 Complainant sent correspondence to PECO to confirm his income.  T1. 105 and PECO Cross Exhibit 3.

43. Complainant has high cholesterol and shortness of breath from the heat as medical conditions.  T1. 111-112.

44. Complainant fixed a spot in the roof that was leaking at the Service Address.  T1. 113-114.

45. Complainant’s furnace has not operated since mid 2004.  T1. 115.

46. Complainant claims he does not use half or one side of the house.  The unused side of the house is not heated. T4. 320-21.

47. Complainant claims he uses kerosene space heaters.  T4. 322. 

48. On or around January 2005 LIURP assisted Complainant in making his Service Address more energy efficient.  Complainant purchased a more efficient water heater, insulated the water heater pipes and put energy efficient bulbs in the basement.  T1. 117-19.

49. Complainant believed that the level of billing after the antenna was installed should have been the level of billing before the antenna was installed.  It is the difference in the billing amounts before the antenna was installed that Complainant disputes.  T1. 120-121.

50. Complainant admitted that after the installation of the antenna there was no need for an inspection of the meter that he had called into question at his Service Address.  T1.130.

51. Complainant maintains that since the antenna was installed at the Service Address in August 2005, he has not had problems with the billed amounts from PECO for electric service.  T4. 310 and 318.

52. Complainant had two sons living with him at the Service Address in 2003.  T1. 138.  

53. From 2004 to 2006 four sons were living with the Complainant at the Service Address.  T1 139.

54. In 2007 only one son lives with the Complainant at the Service Address.  T1. 139-40.

55. Ms. Ileene Gittleman is the legal secretary for the lawyer of the Complainant.  T1. 143.

56. Ms. Gittleman placed a telephone call to Ms. Lutz because Complainant wanted to speak with her regarding a meter inspection at this Service Address.  T1. 144, 145.

57. Ms. Gittleman recalled Ms. Lutz explaining PECO would go back at least four years after the inspection because Complainant had complained about his billed amount.  T1. 144.

58. Ms. Gittleman took notes of the telephone conversation between Complainant and Ms. Lutz.  T1. 145-46 and Exhibit P-7.

59. Ms. Gittleman thought Complainant was questioning the amount of his bills over the years.  T1. 146.

60. Ms. Gittleman did not get the impression that Complainant would get a refunded amount; she only thought that PECO would do an investigation and Ms. Lutz would communicate to the Complainant with the results of the investigation.  T1. 146-47.

61. Ms. Gittleman did not speak during the telephone conservation with Complainant and Ms. Lutz except to say thank you for the call.  Ms. Gittleman just took notes of the telephone conversation.  T1. 147.

62. Ms. Gittleman did not hear any discussion of a breached agreement during the telephone conversation between the Complainant and Ms. Lutz.  T1. 148.

63. Based on what Ms. Gittleman heard of the telephone conversation with Ms. Lutz and the Complainant, in Ms. Gittleman’s opinion the Company’s follow-up investigation was insufficient.  Ms. Gittleman anticipated more communication than the correspondence dated September 13, 2005.  T1. 149-50 and PECO Cross Exhibit 5. 

64. Mr. Thomas Lerro is a PECO employee that is the upgrade service supervisor of the high bill investigation team of the Company.  T1. 152.

65. Mr. Lerro investigated the Service Address in February 2003.  T1. 153.

66. Mr. Lerro accessed the Service Address in February 2003.  Mr. Lerro found 10 electric space heaters which were operated 24 hours per day, 7 days per week.  The length of operation was obtained through conversation with the Complainant.  T1. 154, T2. 24 and PECO Exhibit 5. 

67. When Mr. Lerro accessed the Service Address in February 2003, he found missing windows and doors opened to the outside.  T1. 154 and T2. 34.

68. Mr. Lerro discussed his findings with Complainant.  T1. 154.

69. Mr. Lerro stated the effect of 10 space heaters operating 24 hours per day, 7 days per week is 41,000 watts of energy.  Mr. Lerro physically counted all 10 space heaters.  They were all electric space heaters.  T1. 154 and T2. 47.

70. Mr. Lerro explained to Complainant the cost per hour, per space heater.  T1. 156.

71. In Mr. Lerro’s opinion the Complainant was more interested in obtaining a payment arrangement.  T1. 156.

72. Mr. Lerro observed a relatively new 200 amp service as part of the internal wiring at the Service Address but no foreign wiring or theft of service from outside.  Code in Philadelphia is 60 amps but 100 amps is the standard today for a residential house.  T2. 2-3, 29-30.

73. In Mr. Lerro’s experience a 200 amp service is used in an all-electric residence, adding a heat pump or electric space heater.  T2. 3.

74. Mr. Lerro tested the meter for accuracy of measuring usage at the Service Address and found 41,000 watts of usage going through the meter, equivalent to 4,000 100 watt light bulbs operating at the same time.  The test tolerance was within 98 to 99 percent.  T2. 4-5.

75. Mr. Lerro stated for a standard home about 3 thousand watts of usage is about average usage of electricity.  T2. 5.

76. The installation of the antenna aids in the transmission of the signal of the meter to the cellular tower.  It does not affect the meter itself.  It sends a stronger signal to the cellular tower.  T2. 6.

77. The antenna transmits a pulse coming from the AMR which is changed into a reading when the signal is received by PECO.  The pulse comes from the meter.  T2. 7.

78. The installation of an antenna does not fix a defective meter, because to install an antenna does not affect the inner workings of the meter or how the meter measures the electricity going through it. T2. 11.

79. Mr. Lerro did not note analysis of use in the document he used for notations when he accessed the Service Address.  T2. 14-15 and PECO Exhibit 5 page 1 top.

80. The actual reading yielded a difference from February 11, 2007 to February 27, 2007 or a 16-day period of 5,555 kilowatt hours or 5,555/16 day = 347 kilowatt hours/day.  347 kilowatt hours/day x 30 days/month = 10,410 kilowatt hours/month.  T2. 17-18, 44 and PECO Exhibit 5.

81. Electromagnetism does not have an affect on the dial of the meter itself.  An apparatus that has an electromagnet brought to the meter, will not affect the meter.  T2. 20-21.

82. Cracks on the glass of the meter will not affect the meter but tampering with the meter will affect the meter.  T2. 22-23.  

83. Mr. Lerro did not see any kerosene space heaters when he accessed the Service Address in February 2003.  T2. 24.

84. Mr. Lerro believes he would have noted Complainant was using kerosene space heaters or wood fireplaces.  He did not inspect the fireplaces to see if they were in active use.  T2. 26.

85. Mr. Lerro asked the Complainant if he was satisfied with the investigation Mr. Lerro performed at the Service Address and the Complainant responded that he was satisfied.  T2. 36-37 and PECO Exhibit 5, page 1.

86. Mr. Lerro did not recall a full music studio at the Service Address.  He believes he would have noted a music studio on his document.  T2. 41-43.

87. Mr. Lerro found no evidence of tampering of the meter at the Service Address.  T2. 47.

88. A PUC writer is a person at PECO that deals directly with the Commission.  The investigation document is returned to the person that requested the high bill investigation unit to be dispatched to the Service Address.  T2. 48-49.

89. Ms. Lisa Lutz represented PECO from September 2004 through August 2006 as an associate general counsel.  She was employed as an independent contractor.  T3. 7, 38.

90. Ms. Lutz worked on a PUC complaint involving the Complainant.  T3. 8.

91. Ms. Lutz documented the settlement agreement between PECO and Complainant in a letter dated January 18, 2005. The terms of the settlement were:

a. Complainant would pay an up-front amount of $250.00 by January 31, 2005; and thereafter, he agrees to pay his current bill, plus $100.00 per month, beginning with his current bill due in February 2005;

b. Complainant agreed to cooperate/participate in the LIURP audit scheduled for January 26, 2005, at his property;

c. Complainant agreed to complete and send to PECO the required financial statements for review and consideration in CAP; 

d. Complainant agreed to repair and/or replace the broken furnace at his property; and

e. Complainant agreed to withdraw a formal complaint at Docket No. C-20043696.

T3. 11, PECO Exhibit 2005-2 and Exhibit P-2.

92. Ms. Lutz contacted Complainant in July 2005 and notified him that he had not kept his payment agreement and attempts by phone to contact Complainant for a follow-up inspection failed.  Consequently, Ms. Lutz sent a letter August 4, 2005, to Complainant’s counsel, the content of which stated that a PECO representative was attempting to contact the Complainant for a follow-up visit regarding the signal transmission.  T3. 11 and Exhibit P-3.

93. Ms. Lutz recalled a scheduled visit to the Service Address on August 10, 2005, and on that morning received a short phone call from Complainant confirming that the inspection had taken place.  T3. 11-12.

94. Ms. Lutz stated to Complainant in the August 10, 2005, phone call that readings would be taken and that the billing department could make adjustments as warranted, retroactively for a four-year period, and Complainant would received some communication from the billing department regarding his account.  Ms. Lutz suggested that Complainant could call the customer service information number if Complainant had any questions.  T3. 12-14, 44-45 and Exhibit P-7.

95. Ms. Lutz did not reach any agreement with Complainant that she did not reduce to writing.  T3. 14.

96. Mr. Louis DuBois was the regulatory assessor assigned to the settlement agreement reached between Complainant and PECO that is documented in the January 18, 2005, letter.  T3. 16-17, Exhibit P-2 and P-3.

97. Adjustments made to Complainant’s account in 2005 were referenced in PECO Cross Exhibit 5, the September 13, 2005 letter.  The adjustments were from April 9, 2005 through June 15, 2005, for 3,749 kilowatts which is an amount of $3,837 credit to the Complainant.  T3. 18-19, 22 and PECO Cross Exhibit 5.

98. Ms. Lutz had no further contact with the Complainant after the August 10, 2005 telephone call.  T3. 48.

99. Ms. Anita Armstead is employed by PECO as a regulatory assessor which investigates and responds to both formal and informal complaints against PECO with the PUC.  She has been employed by PECO for 29 years.  T3. 50-51.

100. Ms. Armstead has been a regulatory assessor for four years and for the prior 25 years she was a customer service representative, a high bill investigator, an account manager for large accounts and some other positions in the regulator department.  T3. 51.

101. A cancellation for two estimated bills in May and June 2005 totaled $3,837.61.  A new bill was issued based on an actual reading on June 15, 2005.  The cancellation of the estimated bills represents the credit Complainant received on his account.  The Company cancelled the estimated bills because those May and June estimates exceeded the actual reading in June 2005.  T3. 54-55 and PECO Exhibit 1 Rev.

102. For the billing period January 12, 2006 there was a $488 deposit installment, followed by the February 2006 bill installment of $244.  The subsequent billing period of March 14, 2006, the deposit was cancelled for a credit adjustment to the Complainant’s account of $732= $488 + $244.  T3. 56 and PECO Exhibit 1 Rev.

103. No other cancellations or bill adjustments were made to Complainant’s account.  T3. 56 and PECO Exhibit 1 Rev.

104. PECO witness, Ms. Armstead testified that from August 11, 2005 to November 6, 2007, (post-antenna) Complainant had a total of $7,996.34 billed charges. Complainant made payments totaling $5,115.23, the accrued late fees for Complainant totaled $2,812.17.  Complainant owed [$7,996.34 + $2,812.17] - $5,115.23 = $5,693.28.  T3. 70, 77-78 and PECO Exhibit 2.
105.  Complainant’s payment history post-antenna installation.  

	Bill Date
	Current Bill
	Agreed

installment 
	Late fee
	Sum of Column 2+3
	Actual payment

	9/13/05
	$175.65
	$50
	None
	$225.65
	$150

	10/12/05
	$124.09
	$100
	$52.55
	$224.09
	$50

	11/10/05
	$493.24
	$100
	$55.35
	$593.24
	$596 *

	12/12/05
	$550.58
	$100
	$56.04
	$650.58
	$651 *

	1/12/06
	$592.70
	$100
	$56.74
	$692.70
	None

	2/10/06
	$417.15
	$100
	$65.40
	$517.15
	$592 * + $732(CR)

	3/14/06
	$749.73
	$587.96
	$8.25
	$1337.69
	$150

	4/12/06
	$440.28
	$587.96
	$19.45
	$1028.24
	$300

	5/12/06
	$100.41
	$587.96
	$32.31
	$688.37
	$300

	6/12/06
	$112.97
	$587.96
	$37.81
	$700.93
	None

	7/11/06
	$100.55
	$587.96
	$46.57
	$688.51
	$150

	8/9/06
	$123.28
	$587.96
	$54.36
	$711.24
	None

	9/7/06
	$125.21
	$587.96
	$63.25
	$713.17
	$175

	10/5/06
	$108.07
	$587.96
	$71.44
	$696.03
	None


* - designates where Complainant satisfied his monthly bill, there was a change in payment agreements so that the installment increased from $100 to $587.96 and (CR) = credit.  T3. 69-77 and PECO Exhibit 1 Rev.
	Bill Date
	Current Bill
	Agreed

installment 
	Late fee
	Sum of Column 2+4+5a-6a
 
	Actual payment

	11/6/06
	$343.32
	Defaulted
	None
	$37,399.87
	$100 + $200

	12/7/06
	$344.70
	Defaulted
	None
	$37,444.57
	None

	1/10/07
	$404.24
	Defaulted
	None
	$38,379.63

	$350 

	2/11/07
	$662.92
	Defaulted
	$531.63
	$39,224.18 
	None

	3/12/07
	$737.30
	Defaulted 
	$541.57
	$40,503.05
	None

	4/10/07
	$279.32
	Defaulted
	$552.63
	$41,335.00
	None

	5/9/07
	$155.81
	Defaulted 
	$566.82
	$42,047.63

	$700.12

	6/10/07
	$44.63
	Defaulted
	None
	$41,642.14

	$45

	7/10/07
	$98.76
	Defaulted
	None
	$41,695.90
	$100

	8/8/07
	$129.87
	Defaulted
	None
	$41,725.77
	$130

	9/9/07
	$226.11
	Defaulted
	None
	$41,821.88
	$226

	10/8/07
	$139.26
	Defaulted
	None
	$41,735.03

	$140

	11/6/07
	$216.19
	Defaulted
	None
	$41,811.22
	Not available

	Totals
	$7,996.34
	
	$2,812.17
	
	$5,837.12



106. From May 9, 2003, to and including August 11, 2005, Ms. Armstead calculated $13,943.26 in usage charges, Complainant paid $6,893.24 for service which left $7,050.02 in unpaid charges ($13,943.26 - $6,893.24 = $7,050.02).  Complainant accrued $1,453.12 in late fees for a total amount owed of $8,503.14 for the period of May 9, 2003 through and including August 11, 2005 ($7,050.02 + $1,453.12 = $8,503.14).  T3. 78 and PECO Exhibit 2.

107. From January 29, 1999, to and including May 9, 2003, Ms. Armstead calculated $28,116.21 in usage charges, Complainant paid $1,965.00 for service which left $26,151.21 in unpaid charges ($28,116.21 - $1,965.00 = $26,151.21).  Complainant accrued $214.03 in late fees for a total amount owed of $26,365.24 for the period of January 29, 1999, through and including May 9, 2003 ($26,151.21 + $214.03 = $26,365.24).  T3. 78-79 and PECO Exhibit 2.

108. For the year of 2003 the Complainant’s account was not eligible for termination.  T3. 81 and PECO Exhibit 3.

109. PECO is limited in customers that it can terminate in the winter months because of Commission regulations and the weather.  Complainant was not terminated in January, February, March and December 2003 for this reason.  T3. 82-83 and PECO Exhibit 3.

110. In February 2003 Complainant had a medical certification in effect which indicates to the Company that there is a medical need for electricity and puts a 30-day stay on any collection activities of the corresponding account.  T3. 83-83, PECO Exhibit 3 and PECO Exhibit 2003-2.

111. PECO puts a stay on any collection activity when they receive an informal complaint from the customer of the account.  T3. 87.

112. Complainant submitted an informal complaint on his account in February 2003.  T3. 87-88 and PECO Exhibit 2003-3.

113. Complainant received a payment agreement from BCS with the terms effective in April 2003.  T3. 90 and PECO Exhibit 2003-5.

114. Complainant paid $150 on May 7, 2003.  This payment did not comply with the terms of the BCS payment agreement for $899 plus $15 installment.  T3. 91.

115. The BCS payment agreement was no longer in effect after Complainant failed to satisfy the terms of the agreement with the first payment.  T3. 91-92.

116. Respondent received a letter from the Commission showing that the Complainant had filed a formal Complaint against PECO on April 30, 2003.  T3. 92-93 and PECO Cross Exhibit 4.

117. PECO places a hold on collection activity when a formal Complaint is filed.  T3. 93-94.

118. PECO would not terminate any account where the customer has entered into a payment agreement and has not violated the agreement.  T3. 94.

119. The April 2003 formal Complaint was settled October 28, 2003.  T3. 95-98 and PECO Exhibit 2003-9.

120. The terms of the settlement for the April 2003 formal Complaint were $500 to be paid by November 3, 2003, then current charges plus $15.  T3. 98 and PECO Exhibit 2003-9.

121. The first bill issued under the settlement for the April 2003 formal Complaint was on November 10, 2003, with a due date of December 3, 2003.  T3. 98 and PECO Exhibit 1.

122. Complainant made no payment by December 3, 2003, the due date, and violated the settlement for the April 2003 formal Complaint.  T3. 99 and PECO Exhibit 1.

123. Because of various reasons, Complainant’s account was only eligible for termination in June 2004, September 2005, June 2006 through September 2006, and April 2007 during the period from January 2003 to December 2007 (See below).  T3. 81-158, PECO Exhibit 1, PECO Exhibit 2, PECO Exhibit 3, PECO Exhibit 2003-2, PECO Exhibit 2003-3, PECO Exhibit 2003-5, PECO Cross Exhibit 3, PECO Exhibit 2003-9, PECO Exhibit 2004-0, PECO Exhibit 2004-2, PECO Exhibit 2004-5, PECO Exhibit 2004-6, PECO Exhibit 2004-9, PECO Exhibit 2005-2, PECO Exhibit 2005-3, PECO Exhibit 2005-4, PECO Cross Exhibit 5, PECO Exhibit 2005-13, PECO Exhibit 2006-2, PECO Exhibit 2007-3, PECO Exhibit 2007-4, PECO Exhibit 2007-5 and PECO Exhibit 4.  

	Yr.
	Jan
	Feb
	Mar
	Apr
	May
	Jun
	Jul
	Aug
	Sep
	Oct
	Nov
	Dec

	2003
	N
	N
	N
	N
	N
	N
	N
	N
	N
	N
	N
	N

	2004
	N
	N
	N
	N
	N
	Y
	N
	N
	N
	N
	N
	N

	2005
	N
	N
	N
	N
	N
	N
	N
	N
	Y
	N
	N
	N

	2006
	N
	N
	N
	N
	N
	Y
	Y
	Y
	Y
	N
	N
	N

	2007
	N
	N
	N
	Y
	N
	N
	N
	N
	N
	N
	N
	N


Where “Y” = Complainant’s account is eligible for termination and “N” = Complainant’s account is ineligible for termination. 

124. The 2006 and 2007 winters were warmer than the previous winters.  T3. 154.

125. The usage of electric service by the Complainant appeared to be lower after the antenna installation.  T3. 168.

126. When the Company billed Complainant for service in April 2005, that bill was based on an actual reading and adjusted for the fact that there were three estimate bills prior to the actual reading, which resulted in a larger billed amount than received in the estimated bills.  T3. 173.

127. Estimate bills take into consideration the customer’s usage in the same timeframe of the previous year and the usage in the previous months.  An estimated bill combines these two considerations.  T3. 173.

128. Complainant received a reduced rate per kilowatt hour as a benefit of the customer assistance program (“CAP”).  Complainant was reaccepted into the CAP in February 2006 and received the reduced rate from that time forward.  T3. 175.

129. Complainant had a $50/month payment toward arrearage in effect January 2005.  A new settlement agreement put $100/month payment toward arrearage into effect for the payment in February 2005; that is February 10, 2005.  The $100/month payment toward arrearage was not put into effect by the Company until October 2005.  T3. 177-178.

130. PECO does not recognize the concept of substantially performing on an agreement.  Either a customer complies with the terms of the agreement through timely payment or the customer does not.  T3. 180-181.

131. In order for Complainant to get the benefit of CAP in March 2006, he had to agree to change the terms of his payment agreement from current charges plus $100/month toward arrearage to current charges plus $587.96/month toward arrearage for 60 months.  T3. 183-84.

132.  In March 2006 at the time of the CAP payment agreement Complainant had defaulted on the agreement to pay current charges plus $100/month toward arrearage.  T3. 185.

133. When Complainant visited PECO on February 13, 2006, he was informed he could: 
(1) pay a catch-up amount of $4,452.66 on or before February 28, 2006, to remain on the agreement of current charges plus $100/month toward arrearage; or 
(2) verify his income by February 28, 2006, for CAP status and an agreement to pay off his arrearage over a 60-month period; or 
(3) do nothing and his electric service would be terminated by February 28, 2006.  T3. 185-89.

134. Complainant verified his income timely prior to February 28, 2006.  It was after his income was verified in February 2006 that he was provided a 60-month payment agreement.  T3. 187.

135. The previous agreement of current charges plus $100/month toward arrearage was not authorized as a 60-month agreement.  T3. 187.

136. Ms. Armstead is not the decisionmaker to declare a specific account in default status.  The computer system that handles billing and collections generates a default letter to the customer based on amounts billed and collected.  If payments are not timely received, the computer automatically flags the account in default.  T3. 195-98.

137. Pursuant to a BCS decision rendered May 31, 2007, Complainant needed to pay to PECO $712.63 to avoid termination of electric service.  T3. 203-04 and Joint Exhibit 1.

138. Complainant paid $700.12 on June 10, 2007, to comply with the May 31, 2007, BCS decision and restore electric service.  T3. 205 and PECO Exhibit 1 Revised.

139. It is not the policy of PECO to deny service for customers that show a good faith effort to pay amounts due.  T3. 209-10.

140. Complainant has paid current charges only in 2007.  T3. 212-213.

141. PECO terminated Complainant’s electric service on May 13, 2007.  T3. 205, 213.

142. Complainant chose not to bring before this proceeding challenges to late fees or interest charges.  The scope of this proceeding excludes late fees and interest charges.  T3. 214-217.

143. Complainant was enrolled in CAP on October 14, 1998.  Complainant was removed from CAP on May 14, 2001.  In July and September 2003, CAP applications were sent to Complainant but he either did not send the applications back or did not supply income information.  T3. 281 and PECO Exhibit 8.

144. Complainant agreed to pay $250 by January 31, 2005, and afterwards to pay current billed charges plus $100 per month toward arrearage, to complete and forward CAP information, to repair and replace broken furnace and to agree to LIURP audit.  T3. 283, PECO Exhibit 8 and Exhibit P-2. 

145. Complainant was not on CAP from 2001 through to February 22, 2006.  T3. 229, 237 and PECO Exhibit 2.

146. PECO provided CAP information forms to Complainant several times in 2003 and Complainant did not return CAP forms.  T3. 277-79 and PECO Exhibit 8.

147. Complainant sent CAP information in on February 23, 2006.  T3. 283-84.

148. LIURP report site visit reveals 6 space heaters at the Service Address in February 2005.  T3. 239 and PECO Exhibit 2005-4.

149. Complainant is not an all-electric customer because he does not have permanently installed electric heat.  T3. 241.

150. Pipe and tank insulation and caulking from LIURP audit should have benefited Complainant in reducing electric service bill from February 2005 forward.  With the LIURP recommendations Complainant could reduce his usage by two-thirds.  T3. 243-249 and PECO Exhibit 2005-4. 

151. LIURP estimated Complainant’s month average usage of electric at 3933 kilowatt hours at a cost of $550.  T3. 249 and PECO Exhibit 2005-4.

152. Because of changes in the Commission statute under Chapter 14 which occurred in 2004, PECO can terminate service during the winter months.  Prior to Chapter 14, electric utilities were prohibited from terminating service during the winter months.  T3. 254-55.


153. The $732.00 amount credited to Complainant’s bill was due to a BCS decision.  T3. 259 and PECO Exhibit 1 Revised.

154. At the time of the LIURP audit, February 2005, the auditor saw 100 percent heating at the Service Address by space heater and the Complainant acknowledged that condition.  T3. 261-263 and PECO Exhibit 2005-4.

155. When an unreasonable estimate was billed to Complainant for May/June 2005, a corrected bill was issued with a letter notifying the customer of the cancellation of the estimate and a rebilling.  T3. 273-74.

156. When a customer fails to meet his obligation under the payment agreement, the customer is then in default.  T3. 274.

157. On November 6, 2006, Complainant’s account was in default status and a default letter was sent to Complainant for a default amount of $34,202.33.  T3. 275-76, PECO Exhibit 1 Revised and PECO Exhibit 7.

158. Complainant received a ten-day shut off notice corresponding to account 250859157613 on November 11, 2005.  T4. 304 and P-4.

159. Complainant received a ten-day shut off notice corresponding to account 5646200209 on May 2, 2007.  T4. 304 and P-6.

160. Both accounts, 250859157613 and 5646200209, are for Complainant’s Service Address.  T4. 305.
DISCUSSION


This formal Complaint is about:

(a) whether PECO provided a faulty meter to Complainant at the Service Address and thus over-billed Complainant prior to the installation of an antenna, that is between May 2003 and August 2005;

(b) whether the billing is improper because there are two different accounts; 

(c) whether substantial compliance with the January 2005 payment agreement is a defense for Complainant’s default status of the PECO payment agreement; 
(d) whether Complainant received appropriate notice of his default status for the January 2005 payment agreement;

(e) whether PECO violated Commission regulations 52 Pa.Code §§ 56.81, 56.83 and 56.91;

(f) whether PECO applied the status of CAP appropriately; 

(g) whether PECO acted reasonably in terminating the electric service of Complainant; and

(h) whether the Commission should assume authority to decide the issue of collections due.



If the termination of electric service is found unreasonable, then a determination must be made whether a civil penalty should be assessed pursuant to Section 3301 of the Public Utility Code.  66 Pa.C.S. § 3301.

Mr. Richards is the Complainant seeking affirmative relief from the Commission.  Consequently, Mr. Richards has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Public Utility Code, 66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  

Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Faulty Meter at Service Address

Complainant alleged he had a faulty meter at the Service Address prior to August 2005 and after the antenna was installed Complainant does not assert the meter was faulty.  T1. 120-21.  Complainant made this allegation based on, (1) PECO had to enter the Service Address to install an antenna in August 2005 and Complainant is unsure whether other repairs were done when the installation occurred; and (2) after the installation of the antenna in August 2005, the usage that Complainant was billed for electric service was substantially lower than the usage prior to the installed antenna.  Complainant M.B. at 7-8.  Complainant contended, “PECO does not explain how a meter test in 2003 could prove that the meter was not faulty in 2004 and afterwards.”  Complainant R.B. at 3.  These allegations amount to a high bill dispute.  

When a formal Complaint alleges a high-billing dispute, a complainant’s burden is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.

The Commonwealth Court has interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no long the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id at 436, 461 A.3d at 1236 (emphasis supplied).  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id at 436, 461 A.2d at 1236. (Footnotes omitted.)  Milkie v. Pa. Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa. Commw., 2001). 

Complainant makes allegations of a high bill but does not provide substantial evidence to support them.  Examination of PECO Exhibit 1 Revised, shows Complainant’s usage over time.  A comparison of this data showing usage from August 2003 through November 2007 is presented in the table below:
Summer-Fall

	Yr.
	Aug.

Usage
	Daily

Avg. Use
	Sep.

Usage
	Daily

Avg. Use
	Oct.

Usage
	Daily Avg. Use

	2003
	2155
	69.5
	1875 
	58.5
	1585
	56.6

	2004
	1419
	47.3
	1544
	46.7
	982
	32.7

	2005
	1372
	47.3
	1210
	36.6
	915
	31.5

	2006
	1105
	38.1
	1119
	38.5
	996
	35.5

	2007
	1200
	41.3
	1927
	60.2
	1271
	43.8


Winter

	Yr.
	Nov.

Usage
	Daily

Avg. Use
	Dec.

Usage
	Daily

Avg. Use
	Jan.

Usage
	Daily Avg. Use
	Feb. Usage
	Daily Avg. Use

	2003
	3312
	106.8
	4390 
	162.5
	10974
	327.0
	10855
	374.3

	2004
	4253
	151.8
	5301
	176.7
	8850
	268.1
	9141
	304.7

	2005
	4196
	131.1
	6472
	196.1
	6472
	196.1
	5573
	192.1

	2006
	2683
	83.8
	4196
	269.3
	4520
	145.8
	2946
	101.5

	2007
	1852
	63.8
	N/A
	N/A
	2228
	65.5
	5227
	163.3


PECO Exhibit 1 Revised.  The shaded area depicts the usage after the antenna was installed, while the unshaded area depicts usage prior to the installed antenna.  



With the caveat that the Complainant is not contesting the usage when the antenna was installed, over the five-year period in the summer and fall seasons the usage seems to be consistent.  T4. 310 and 318.  There seems to be a decline in usage over the first four years, while the last year, which is not contested, depicts a general increase in usage.  



The winter usage generally depicts a decline in usage from over the five-year period.  However, it is not reasonable to find the meter operating accurately in the summer and fall seasons and inaccurately in the winter season.  



Additionally, Complainant testified that the number of occupants at the Service Address was his four sons and him while making a recording for a soundtrack in 2004-2006.  T1. 139.  Complainant testified that two sons lived with him at the Service Address in 2003.  T1. 138.  Complainant testified that currently, he and just one son are the residents at the Service Address.  T1. 139-40 and PECO M.B. at 20.  



Complainant had other changes to the Service Address that could be the rationale for lower usage in more recent months.  Complainant had weatherization and energy efficiency upgrades done in late January 2005 through LIURP that might decrease his usage at the Service Address after February 2005.  See PECO Exhibit 2005-4 and T1. 117-119.  Complainant also testified that he is making repairs to the Service Address.  T1. 70-71, 113-114.  His testimony implied that the condition of the Service Address improved with the repairs which could attribute to less loss of energy and lower usage.  Furthermore, a field investigation in February 2003 revealed missing windows and doorways open to the outside elements at the Service Address.  T1. 154, T2. 34 and PECO M.B. at 22-23.  Lastly, PECO contended that the winters of 2006 and 2007 were warmer than the previous winters.  T3. 154 and PECO M.B. at 21.  Complainant did not challenge this premise.



Complainant admitted to the use of space heaters in January 2005.  T2. 23-24 and PECO M.B. at 23.  Also the oil furnace was broken which makes it reasonable to conclude that Complainant was using space heaters.  PECO Exhibit 2005-4 and PECO M.B. at 23.  The testimony of PECO witness, Mr. Lerro, is credible regarding space heaters in use at the time of his investigation in February 2003.  T2. 154, T3. 47 and PECO M.B. at 23.  From the testimony of Mr. Lerro, it is credible that the meter tested for accuracy of measuring usage at the Service Address in February 2003 and was found within 98 to 99 percent of the instrument tolerance.  T2. 4-5.  The testing of the meter in February 2003 showed no foreign wiring, no dissipation and no theft of service.  T2. 2-3 and PECO M.B. at 18.  The meter passed the no-load test and showed 41,000 watts going through the Service Address.  T2. 19.  This tested meter is still in place at the Service Address.  T1. 6-8 and PECO M.B. at 19.  Moreover, Mr. Lerro testified that the potential use of the electric space heaters at the Service Address could easily equate to the high usage recorded.  T1. 145, T2. 24 and PECO Exhibit 5. 


The testimony of Mr. Lerro regarding the antenna installed to the meter is credible.  It is rational to add an antenna to the meter to boost the signal of the meter reading.  T2. 6, 11.  Thus, the change of the antenna does not affect the accuracy of the meter readings or the meter operations.  Essentially, the purpose of the antenna is to transmit a stronger signal to be received by Respondent.  While Complainant implies that Respondent had the opportunity to do more than just add the antenna to the meter when it was installed, Complainant provided no record evidence to support this implication.  



Changes of the number of occupants, the physical condition of the property and  improvements thereof to increase heating efficiency, usage comparison of the summer and fall seasons versus the winter season and energy operating potential of electric space heaters, can attribute to higher usage of electric service prior to August 2005 than after August 2005.  Furthermore, the antenna does not change the accuracy of the apparatus itself; it just increases the volume of the signal transmitted by the apparatus.  The totality of the evidence does not indicate that the meter at the Service Address inaccurately measured electric usage.  Based on the record, I cannot find that the change of the meter to incorporate an antenna affected the operational accuracy of the meter.  Consequently, I do not find that the meter or its readings were faulty prior to the installation of the antenna in August 2005.

Questioning Propriety of Billing Because of Two Different Accounts



Complainant cited two different accounts used for electric service at the Service Address - they are account number 25-08-59-157613 and 56462-00209.
   P-4, P-5 and Complainant M.B. at 6-7.  Complainant alleged there is no record explanation given for the second account.  Complainant M.B. at 7.  Complainant questions the accuracy of the bill due because there are two different account numbers to the Service Address.  Complainant M.B. at 13.



There is no record evidence to refute this allegation.  In fact, Respondent’s own exhibit confirms two accounts existed.  PECO Exhibit 1 Revised (last page versus other previous pages).  Furthermore, PECO does not respond to this allegation in its Brief.



The allegation by Complainant is not relevant.  Complainant has made clear that he is not disputing bills that he incurred after the antenna installation in August 2005.  The record evidence has the second account, 56462-00209 effective February 2007.  See PECO Exhibit 1 Revised.  Consequently, the scope of time when the second account was introduced does not encompass the formal Complaint.  Further, the existence of two accounts does not mean that there was an error.  The record evidence does not show duplicate billing when comparing the two accounts; rather the billing remains sequential without an omission.  The Complainant points to no specific error just the fact that there are two different account numbers for the Service Address.  



Based on the record evidence, I cannot find merit in the fact that two accounts exist to conclude there is impropriety in billing.  Complainant has only identified a premise that was confirmed.  Complainant’s argument seems to be there are two accounts; therefore ipso facto there is an error in billing.  This is not a logical conclusion.  There needs to be more evidence to conclude error in billing.  The record is devoid of such evidence.  Complainant has not sustained his burden of proof to reach his conclusion.  

Substantial Compliance of January 2005 Payment Agreement



Complainant alleged that his electric service was unfairly terminated despite his substantial compliance with the January 2005 payment agreement made with PECO.  Complainant M.B. at 4.  Complainant alleged that he detrimentally relied upon statements and conduct of PECO representatives that led him to believe his account would receive an adjustment beneficial to him in decreasing the balance due.  Id.  Complainant stated that he paid $5,115.25 of $7,996.34 amount billed over the period from August 11, 2005 through November 6, 2007.  This leaves a difference of ($7,996.34-$5,115.25 = 2,881.09) $2,881.09 and $2,812.17 is attributed to interest and late fees.  Complainant M.B. at 8.  Further, Complainant implied that the January 2005 agreement accompanied with Ms. Lutz’s conversation result in the premise that retroactive billing adjustments would occur for past erroneous meter readings.  Complainant M.B. at 10.  Complainant asserted that Complainant substantially complied with the January 2005 agreement and it is PECO that breached this agreement and cited several cases regarding substantial compliance of contracts.  Complainant R.B. at 4-5, paragraphs 9 and 10 (Citations omitted). 
PECO set forth the terms of the January 2005 agreement as follows:

a. Complainant would pay an up-front amount of $250.00 by January 31, 2005; and thereafter, he agrees to pay his current bill, plus $100.00 per month, beginning with his current bill due in February 2005;

b. Complainant agreed to cooperate/participate in the LIURP audit scheduled for January 26, 2005 at his property;

c. Complainant agreed to complete and send to PECO the required financial statements for review and consideration in CAP; 

d. Complainant agreed to repair and/or replace the broken furnace at his property; and

e. Complainant agreed to withdraw a formal complaint at Docket No. C-20043696.
Complainant M.B. at 4, Exhibit P-2 and PECO M.B. at 26-27.  PECO further acknowledged that Ms. Lutz had a telephone conversation with Complainant about the January 2005 agreement and mentioned that adjustments would be made where warranted; however, there is a dispute as to whether other billing investigations would be performed and whether an additional agreement was made through the telephone conversation.  PECO M.B. at 27-28.      



PECO contended that the record supports a breach of the January 2005 agreement by Complainant.  PECO pointed out that the Company did not enforce the payment terms of the agreement until August 2005.  PECO M.B. at 29.  PECO further argued that Complainant failed to comply with the payment terms of the agreement in August, September and October, 2005 and January 2006.  PECO M.B. at 29.  PECO addressed the allegations of substantial compliance as follows:
a. there is no provision for “substantial compliance” with a payment arrangement in Pennsylvania utility law as an exemption from termination procedure citing,  66 Pa.C.S. § 1407(a)(1) (sic);

b. PECO disputes whether Complainant substantially complied with the payment agreement; and
c. Complainant testified that he had paid all current charges during these proceedings however, the agreement is to “pay current charges plus $100.00 per month” (emphasis in original).  Thus, PECO points out, by Complainant’s own admission he has not complied with the January 2005 payment agreement. 

PECO M.B. at 30.



Complainant does not dispute the terms of the January 2005 agreement as presented by PECO.  Complainant does not address whether the specifics of the enacted Commission statute regarding authorized termination of utility service overrule argument of substantial compliance.



The factual record is that Complainant paid $250 to PECO on January 31, 2005.  PECO Exhibit 1 Revised.  From January 2005 through September 2005, PECO billed Complainant current charges plus $50, instead of current plus $100.  This PECO billing was beneficial to Complainant because compliance with the bill saved Complainant $50.  From February 2005 through September 2005, Complainant failed to comply with the PECO bill for the months of February, March, April, May, June, July, August and September.  PECO only alleged non-compliance for August and September 2005 for this period.  PECO M.B. at 29.  Further, Complainant failed to comply with the payment terms of the January 2005 agreement in 
October 2005 and January 2006.  PECO M.B. at 29.  



PECO’s assertion that the substantial compliance is inappropriate because the statute at 66 Pa.C.S. § 1406(a)(1) is at issue in this dispute misses the mark of Complainant’s argument.  PECO should look further at the statute, which states,

Authorized termination–A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by a customer:

(1) Nonpayment of an undisputed delinquent account.

(2) Failure to comply with the material terms of a payment agreement.

(3) Failure to complete payment of a deposit, provide a guarantee of payment or establish credit.

(4) Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading. 

66 Pa.C.S. § 1406(a)(2). (Emphasis added.)  A “material term” is similar to a material fact in contracts as defined in Blacks Law Dictionary, Abridged 5th  Ed., West Publishing Co., 1983 at 505, “One which constitutes substantially the consideration of the contract, or without which it would not have been made.”  Substantial compliance is defined as, “Compliance with the essential requirements, whether of a contract or of a statute…”  Blacks Law Dictionary, Abridged 5th  Ed., West Publishing Co., 1983 at 745. 


The material term of the payment agreement is the term that relates to the payment schedule.  Without the payment schedule the payment agreement would not have been consummated.  I find it appropriate to examine whether there has been substantial compliance with the material term of the agreement, the payment schedule.  


Complainant asserted to the contrary by stating that he has made payment in the amount $5,115.25 where the amount billed was $7,996.34 over the period from August 11, 2005 through November 6, 2007.  Complainant M.B. at 8.  This statement in the aggregate is true but a closer examination per month reveals otherwise.  If from August 11, 2005 through November 6, 2007, the terms remained at current plus $100 per month towards arrearage, Complainant would not have complied with the agreement for the following months: August 2005, September 2005, October 2005, January 2006, March 2006, April 2006, June 2006, July 2006, September 2006, October 2006, November 2006, December 2006, January 2007, February 2007, March 2007, April 2007, June 2007, July 2007, August 2007, September 2007, October 2007.  Although from June 2007 through October 2007 Complainant’s payment record appears to cover current charges, as PECO argued the payments do not cover the additional $100 towards arrearages that was agreed to in the terms of the January 2005 payment agreement.  PECO Exhibit 1 Revised, PECO M.B. 30.  I do not characterize this payment record as substantially in compliance with the January 2005 payment agreement.  The record evidence demonstrates that Complainant has not substantially complied with the payment schedule.


I do not find that PECO added additional terms to the January 2005 agreement or added terms to the agreement orally in a telephone conversation in August 2005.  The representations of witnesses Ms. Lutz, Mr. Richards and Ms. Gittleman are consistent in that PECO would examine the meter and investigate whether the examination warranted any adjustments to Complainant’s billing.  The implementation of these acts is where there is no meeting of the minds.  


Mr. Richards believed that there was no question that the investigation of the meter would warrant further adjustments and maybe enough in the amount to demonstrate he had amassed a credit.  Complainant M.B. at 4, 10 and R.B. at 4 paragraph 9.  I do not find that even if this occurred it would change the terms of the January 2005 agreement.  I find it reasonable for the terms of the agreement of the payment schedule to remain unchanged with credit given to the arrearage.  Thus, Complainant would obtain a credit for his arrearage but still would have to pay current bills plus $100 toward the arrearage.  Ms. Gittleman believed that PECO would do further work and continue communications with Mr. Richards to arrive at an assessment of whether adjustments were warranted.  T1. 149-50.  PECO exercised its discretion and fulfilled its obligations through a communication in a correspondence dated September 13, 2005.  PECO Cross Exhibit 5.


I give weight to the testimony of Ms. Lutz and Ms. Gittleman.  I find that those two testimonies are consistent and objective.  The testimonies of Ms. Lutz and Ms. Gittleman are consistent with the finding that there was no change to the January 2005 agreement from the August 2005 telephone conversation.  Only the Complainant had a different expectation of the significance of the telephone conversation.  The record supports a finding that PECO fulfilled its obligations communicated in the August 2005 telephone conversation with the Complainant and in the September 2005 correspondence.


Further, Complainant has failed to repair or replace the furnace at the Service Address.  T1. 67-68, 115.  While this term may not have been substantial to the January 2005 agreement, it is a term nonetheless that has not been complied with. 


Complainant has failed to affirmatively state that required financial statement information for CAP was given to PECO timely complying with the January 2005 agreement.    Complainant testified he believed he sent the information to PECO.  Complainant however, never produced any correspondence, corroborating witness, or further evidence to substantiate his claim.  I do note that Complainant provided the CAP information for electric service on February 23, 2006; however, that was after established breach of January 2005 agreement and establishing terms for a new agreement.  PECO Exhibit 2006-2, T3. 283-84.  Based on the record evidence Complainant has failed to prove compliance with the third term of the January 2005 agreement. 
Appropriate Notice of January 2005 Payment Agreement’s Default Status 


Complainant asserted that PECO “internally declared a default of [the January 2005 payment] agreement without telling Richards…”  Complainant M.B. at 2.  “There is no evidence on the record that Richards was ever formally notified by PECO that his January 18, 2005 agreement was in breach.”  Complainant M.B. at 10. 


Respondent addressed these allegations by stating “PECO provided [Complainant] with written notice that he was in breach, giving him the opportunity to cure that breach by bringing his payments into compliance.”  PECO M.B. at 29, PECO Exhibit 2005-13.
   Complainant does not rebut or refute PECO’s response.


Respondent provided evidence that it logged in its business records a notification of the Complainant being delinquent on its bill on December 15, 2005.  PECO Exhibit 2005-13.  Complainant provided a shut-off notice dated November 11, 2005, which shows a past due amount of $4,063.62 at the Service Address.  This shut-off notice also states “Call us at 1-888-480-1533 right away to make payment arrangements or to dispute your Past Due bill.”  Exhibit P-4. (Emphasis in original.)  
I cannot conclude that the December 15, 2005, does not affirmatively state Complainant breached the January 2005 agreement and is in default of the agreement.  However, PECO has not provided evidence otherwise that it did.  I can conclude that the November 11, 2005, communication does not state Complainant is in breach of the January 2005 agreement.  
Complainant is correct that the record does not reflect an affirmative notice of breach of the January 2005 agreement.  However, Complainant does not aver lack of notice of contract breach in the formal Complaint or the amended formal Complaint.

Critical to adjudications is notice and the opportunity to be heard.  The Complainant’s pleading lacks notice because Complainant failed to assert the issue of lack of notice of breach of contract by PECO.  Consequently, Respondent has no notice of this allegation against it.  The Respondent without such notice fails to provide evidence that may otherwise be available to negate the allegation.    
While the record does not support that PECO provided appropriate notice of default status to the January 2005 payment agreement, Complainant did not plead this issue appropriately so that PECO could defend or affirm its actions on the record in this proceeding.  It is inequitable and unjust to allow Complainant to prevail when Complainant has not complied with the appropriate procedure for pleading the formal Complaint.  I conclude that Complainant cannot prevail on this allegation. 
Whether Commission Regulations at Sections 56.81, 56.83 and 56.91 were Violated    



Complainant alleged that PECO attempted to terminate electric service for amount owed beyond four years prior to the rendered bill date.  Complainant also alleged that Complainant substantially complied with the material terms of the January 2005 agreement.
  Lastly, Complainant contended that PECO did not exhibit good faith within the meaning of 52 Pa.Code § 56.91 (citation omitted).
  Complainant M.B. at 3.


PECO indirectly addressed these allegations stating there are three periods of billing over the term of Complainant’s account with PECO.  The table below is useful to illustrate the significance of the three periods:

	Dates
	Period
	Usage Charges
	Payments
	Used, but Unpaid Amt.
	Late Fees
	Total Owed

	1/11/99 to 5/9/03

	Period subject to 4 yr. statute limitation 
	$28,116.21
	$1,965.00
	$26,151.21
	$214.03
	$26,365.24

	5/9/03 to 8/11/05
	Period within 4 yr. statute limitation until antenna installed
	$13,943.26
	$6,893.24
	$7.050.02
	$1,453.13
	$8,503.14

	8/11/05 to 11/6/07
	Period post installed antenna to present
	$7,996.34
	$5,115.23
	$2,881.11
	$2,812.17
	$5,693.28


See PECO M.B. at 16.  
PECO contended that the first period, January 11, 1999 through May 9, 2003, is undisputed because it is barred by the statute of limitation.  66 Pa.C.S. § 1312(a).  Actually PECO is prohibited to terminate service for non-payment of services furnished for more than four years from the billed date by Commission regulation at 52 Pa.Code § 56.83(7).  The reasoning offered by PECO is not correct.  PECO is not barred by the statute of limitations but by Commission regulation at Section 56.83(7). 52 Pa.Code § 56.83(7).  The second period, May 9, 2003 through July 11, 2005, is prior to the installed antenna and under dispute.  The third period is August 11, 2005 through November 6, 2007, is after the installed antenna, which Complainant testified as undisputed.  PECO claimed periods one and three are undisputed delinquent amounts that were not paid.  PECO contends that period two is the only period that is disputed and that amount is authorized for termination because Complainant failed to comply with a material term of the payment agreement.
   Furthermore, PECO asserted that it is authorized to terminate service by statute at 66 Pa.C.S. § 1406(a)(1).  PECO implied that the appropriate standard for authorized termination is the Commission statute at 66 Pa.C.S. § 1406 and not the Commission regulations at 52 Pa.Code §§ 56.81, 56.83 and 56.97.  
52 Pa.Code § 56.81 reads as follows,



§ 56.81.  Authorized termination of service.

Utility service to a dwelling may be terminated for one or more of the following reasons:

(1) Nonpayment of an undisputed delinquent account.

(2) Failure to post a deposit, provide a guarantee or establish credit.

(3) Unreasonable refusal to permit access to meters, service connections and other property of the utility for the purpose of maintenance, repair or meter reading.

(4) Unauthorized use of the utility service delivered on or about the affected dwelling.

(5) Failure to comply with the material terms of a settlement or payment agreement.
(6) Fraud or material misrepresentation of identity for the purpose of obtaining utility service.

(7) Tampering with meters or other utility equipment.

(8) Violating tariff provisions on file with the Commission so as to endanger the safety of a person or the integrity of the energy delivery system of the utility. 

(Emphasis supplied.)  
52 Pa.Code 56.83 states, in pertinent part,

§  56.83.  Unauthorized termination of service.

Unless expressly and specifically authorized by the Commission, service may not be terminated nor will a termination notice be sent for any of the following reasons:

*


*


*

(7)
Nonpayment of charges for utility service furnished more than 4 years prior to the date the bill is rendered.
*


*


*

(9)
Nonpayment of charges calculated on the basis of estimated billings, unless the estimated bill was required because utility personnel were unable to gain access to the affected premises to obtain an actual meter reading on two occasions and have made a reasonable effort to schedule a meter reading at a time convenient to the ratepayer or occupant, or a subsequent actual reading has been obtained as a verification of the estimate prior to the initiation of termination procedures.
By comparison 66 Pa.C.S. § 1406(a) – (c) states,

§ 1406.  Termination of utility service


(a) AUTHORIZED TERMINATION.—A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer:

(1) Nonpayment of an undisputed delinquent account.

(2) Failure to comply with the material terms of a payment agreement.

(3) Failure to complete payment of a deposit, provide a guarantee of payment or establish credit.

(4) Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading.

(b) NOTICE OF TERMINATION OF SERVICE.—

(1) Prior to terminating service under subsection (a), a public utility:

(i) Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days.

(ii) Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination.  Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day.

(iii) During the months of December through March, unless personal contact has been made with the customer or responsible adult by personally visiting the customer’s residence, the public utility shall, within 48 hours of the scheduled date of termination, post a notice of the proposed termination at the service location.

(iv) After complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated.  Termination of service shall not be delayed for failure to make personal contact.

(2) The public utility shall not be required by the commission to take any additional actions prior to termination.

(c) GROUNDS FOR IMMEDIATE TERMINATION.—


(1) A public utility may immediately terminate service for any of the following actions by the customer:

(i) Unauthorized use of the service delivered on or about the affected dwelling.

(ii) Fraud or material misrepresentation of the customer’s identity for the purpose of obtaining service.

(iii) Tampering with the meters or other public utility’s equipment.

(iv) Violating tariff provisions on file with the commission so as to endanger the safety of a person or the integrity of the public utility’s delivery system.

(2)  Upon termination, the public utility shall make a good faith attempt to provide a post termination notice to the customer or a responsible person at the affected premises, and, in the case of a single meter, multiunit dwelling, the public utility shall conspicuously post the notice at the dwelling, including in common areas when possible.

Complainant lodged displeasure in the application of the four year prohibition against termination for non-payment.  See 52 Pa.Code § 56.83(7).  PECO is correct in stating that this period from January 11, 1999, through May 9, 2003, is not disputed for purposes of this proceeding because the Company is prohibited from terminating service based on non-payment of a bill that is greater than four years.  Whether or not the amount owed is disputed in this period, PECO cannot bring a cause for termination for any bill that is greater than four years from the date of the formal Complaint.  Consequently, with regard to the reason for terminating service, PECO cannot use any bill during this period as a reason to terminate Complainant’s service.  Additionally by Complainant’s own testimony the period after the antenna was installed, August 11, 2005, through November 6, 2007, is not disputed.  T1. 120-21, T4. 310 and 318.  Consequently, the periods of January 11, 1999, through May 9, 2003, and August 11, 2005 through November 6, 2007, are not at issue in this formal complaint.
The period of May 9, 2003, through August 11, 2005, is in dispute.  PECO pursued termination on November 11, 2005, and May 2, 2007.  T4. 304, Exhibits P-4 and P-6.  The Company initiated termination of service on November 11, 2005, and May 2, 2007, for noncompliance of the January 2005 agreement and noncompliance of the February 2006 agreement, respectively.  Nothing in the record substantiates that the reason for the termination was for nonpayment of bills rendered more than four years from the billed date.  It is true that the amounts alleged due are for services rendered more than four years from the billed date.  However the prohibition is against termination not collection.  Complainant would misapply 52 Pa.Code § 56.83(7) if his allegation prevailed.

Complainant has made allegations that PECO violated 52 Pa.Code §§ 56.83(9) (prohibition of termination on estimated bills) and 56.97(b) (utility must exercise good faith and fair judgment in resolving a disputed matter).  Complainant makes these allegations but does not provide any record evidence to substantiate them.  Complainant has supplied these premises but does not present a logical argument for the conclusion that PECO acted in violation of these regulations.  Furthermore, regarding Section 56.97(b), Complainant actually cites the wrong section of the Pennsylvania Code at Section 56.91.  Complainant M.B. at 3.  I simply cannot find that Complainant has sustained his burden of proof that PECO violated these regulations based upon the presented arguments made by the Complainant.

Whether PECO Appropriately Applied CAP Status to Complainant’s Account


Complainant alleged he did not remove himself from CAP status.  Complainant R.B. at 3.  Complainant contended that PECO removed Complainant from CAP status for “failure to comply with the recertification process.”  Complainant R.B. at 3 citing PECO M.B. at 13.  Complainant implied that the large account balance due is a result of PECO implementing CAP status to Complainant’s account.



PECO did not respond to this issue as it was raised by the Complainant through his Reply Brief.  PECO asserted in its Main Brief that Complainant had knowledge of the CAP program because Complainant maintained CAP rate status from October 14, 1998 through May 14, 2001.  PECO M..B. at 13, T3. 280-81.
  
Frankly, Complainant’s allegations do not prove inappropriate behavior by PECO.  PECO can remove a customer for failure to comply with the recertification process.  Customers are to recertify annually so that the circumstances that initially prevailed to support the benefit of the CAP are confirmed.  If Complainant fails to comply with the recertification process, the benefit of the CAP has not been supported and thus, can be removed.  I do not find based on these allegations that PECO inappropriately manipulated CAP status regarding the Complainant’s account. 
Whether PECO Acted Reasonably to Terminate Service

Complainant’s overarching argument was that termination of service was unreasonable.  Complainant M.B. at 3.  The Complainant presented all of the above premises as support for the conclusion that the termination of service by PECO was unreasonable.  

I do not agree.


The above issues of:
1. whether PECO provided a faulty meter to Complainant at the Service Address and thus over-billed Complainant prior to the installation of an antenna - that is between May 2003 and August 2005;

2. whether the billing is improper because there are two different accounts; 

3. whether substantial compliance with the January 2005 payment agreement is a defense for Complainant’s default status of the PECO payment agreement; 
4. whether PECO violated Commission regulations 52 Pa.Code §§ 56.81, 56.83 and 56.91(sic); and 
5. whether PECO applied the status of CAP appropriately;

were found in favor of PECO meaning, PECO acted adequately, reasonably and appropriately.  
The exception of issues found in favor for PECO was the issue of whether Complainant received appropriate notice of the January 2005 agreement default status.  On this issue, I found in favor of the Complainant.  However, review of the entire proceeding revealed that Complainant did not appropriately plead this issue.  Thus, PECO may have had evidence to prevail on this issue also.  The Company was simply unaware that the matter was at issue.  Furthermore, the consequence for finding that Complainant did not receive appropriate notice of default status of the January 2005 payment agreement would not be a declaration of unreasonable termination.  Rather, the consequence of inappropriate notice of default status would be a determination of whether PECO should be fined for the behavior as a violation of Section 1501 of the Public Utility Code.  66 Pa.C.S. § 1501.  As there is no notice of the alleged lack of communication of breach of contract by PECO, procedurally, any fine or penalty for a violation of Commission regulation or statute is unsupported.
Based on the issues presented, I find that PECO acted appropriately in termination of electric service to Complainant at the Service Address.  
Authority to Decide Account Balance Due


Complainant contended that the Commission lacks jurisdiction to entertain a proceeding by a utility to recover payment for services given.  Complainant M.B. at 3.  Complainant has chosen not to challenge late fees or interest billed by PECO.  T3. 214-15.  Complainant cited Gasparro v. Pa. P.U.C., 814 A.2d 1282; 2003 Pa. Commw. LEXIS 28 (Cmwlth. 2003), relying on Bell Telephone Co. v. Philadelphia Warwick Co.,  355 Pa. 637, 644, 50 A.2d 684, 688 (Pa. Super. 1947) and Poorbaugh v. Pa. P.U.C., 666 A.2d 744; 1995 Pa. Commw. LEXIS 444 (Cmwlth. 1995) as support of its lack of jurisdiction assertion.  Complainant M.B. at 3 and Amended formal Complaint.  



PECO provides five reasons to reject the request by Complainant to defer judgment of the account balance due to the Court of Common Pleas:

(1) judicial efficiency and economy suggest the matter is ripe for decision by the Commission;

(2) the Commission has the expertise and jurisdiction to make the appropriate determination;

(3) PECO is not seeking to use the Commission as the forum for collecting amounts due; rather PECO is seeking a Commission to determine the amount it is owed and to permit termination of service if that amount is not paid.

(4) It is contradictory to file a formal Complaint and yet allege PUC lacks subject matter jurisdiction;

(5) The ALJ has ruled that the Commission has subject matter jurisdiction over this proceeding.

PECO M.B. at 24-25.  PECO does not address whether Poorbaugh is applicable to this proceeding.  


Pivotal of all five reasons given by PECO is that this proceeding is distinguished from Gasparro.  Additionally, to the extent that the ALJ ruled the Commission has subject matter jurisdiction, the Commission’s jurisdiction is over whether the termination by PECO in this proceeding was reasonable.  To the extent that the ruling on jurisdiction can be interpreted that the Commission has jurisdiction over recovery of payment to a public utility by a ratepayer for services, that ruling is in error and is retracted.  



In Gasparro, the Commonwealth Court acknowledged the Commission’s exclusive jurisdiction over matters involving the reasonableness, adequacy and sufficiency of service rendered.  The Commonwealth Court further states the PUC does not have authority to review the merits of judgment entered on a contract claim.  Gasparro, 814 A.2d 1282, 1285.  Stated another way, the PUC does not have authority over an action to collect debt initiated by a utility against one of its ratepayers.  Id at 1284.



PECO claims this present case is distinguished from Gasparro in that it is seeks a decision on the amount it is owed for electric service rendered rather than to collect the amount due for electric service rendered.  PECO M.B. at 25.  If it is established that an amount is owed, that amount will be part of the amount to be collected from the debtor.  I fail to see why the distinction of establishing the amount owed is different from establishing the amount to be collected from the debtor. 



Pursuant to Section 1405 (a) of the Public Utility Code, “The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreement between a public utility, customers and applicants within the limits established by this chapter.”  66 Pa.C.S. § 1405(a) (Emphasis added.).  Regarding payment of amount owed, the Commission is expressly authorized to resolve payment between the utility and customer for payment agreements.  

Further in the 14th Chapter of the Public Utility Code it states,

“Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  66 Pa.C.S. § 1405(d).  The substantial record evidence supports the fact that Complainant’s income has not changed.  Rather, substantial evidence supports that Complainant is a low income customer. T3. 283.  Moreover, the record shows that Complainant did not comply with the January 2005 payment agreement.  Consequently, Complainant has defaulted on a previous payment agreement.  In compliance with Section 1405(d) of the Public Utility Code, the Commission does not have the authority to establish a second payment agreement.  66 Pa.C.S. § 1405(d).  Without the authority to institute a payment agreement, establishing the amount owed is merely for purposes of debt collections.  As discussed below the issue of debt collection in the province of the Court of Common Pleas.     


The Commonwealth Court states, “the PUC lacks jurisdiction to entertain a proceeding by a public utility to recover payment for its services.”  Gasparro, 814 A.2d 1282, 1285 citing, Bell Telephone Co. v. Philadelphia Warwick Co., 355 Pa. 637. 644; 50 A.2d 684, 688 (1947).  PECO seeks by its request a decision on the amount owed for service rendered.


I fail to see the distinction between the prohibition in Philadelphia Warwick versus the request for decision by PECO.  The Commission is limited to ruling whether the termination of service is reasonable.  Any rendering of the amount due by the Complainant to the public utility is a collection of debt which is prohibited.  PECO has not demonstrated that Philadelphia Warwick is not controlling or has been overruled.  This Commission must defer to the Court of Common Please for a determination of the amount owed by the Complainant to PECO.  All other criteria listed by PECO aside, the precedent of Gasparro controls.


Additionally, Poorbaugh relates a workable relationship between the courts and the administrative agencies whereby the courts benefit from the agency’s competence through primary jurisdiction doctrine.  666 A.2d 744, 749; 1995 Pa. Commw. LEXIS 444, 15 citing,  Elkin v. Bell Telephone Co. of Pennsylvania, 491 Pa. 123, 131-32; 420 A.2d 376 (1980).  This primary jurisdiction doctrine allows the administrative tribunal to determine the issues within its jurisdiction while temporarily suspending the civil litigation of the courts.  After the administrative agency determines its issues, the courts continue with the case “guided in scope and direction by the nature and outcome of the agency determination.”  Poorbaugh, 666 A.2d at 749, 1995 Pa. Commw. LEXIS 444 at 16, citing, Elkin, 491 Pa. 133-34, 420 A.2d at 377.  In my view, this proceeding is to determine the reasonableness of the termination of service by PECO, while the Court of Common Pleas will determine the amount due and to be collected from the debtor. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding regarding reasonableness of termination of service.  66 Pa. C.S. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which establishes material facts by a preponderance of the evidence.  66 Pa. C.S. § 332(a).

3.
The Complainant, Mr. Richards, failed to produce sufficient evidence to sustain his burden of proof. 

4. The formal Complaint should be denied regarding the allegation that PECO’s termination of service was unreasonable.

5. The PUC lacks jurisdiction to entertain a proceeding by a public utility to recover payment for its services. Gasparro, 814 A.2d 1282, 1285 citing, Bell Telephone Co. v. Philadelphia Warwick Co., 355 Pa. 637, 644; 50 A.2d 684, 688 (1947) and Poorbaugh 666 A.2d 744, 749; 1995 Pa. Commw. LEXIS 444, 16, citing, Elkin, 491 Pa. 133-34, 420 A.2d at 377 (1980).
6. The record does not support the claim that PECO violated 52 Pa.Code §§ 56.81, 56.83 or 56.97.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Mr. Evan Richards against PECO Electric Utilities Company at Docket No. C-20077724 is denied.

2.
That this proceeding be marked closed.

Dated:
May 20, 2008

















Angela T. Jones








Administrative Law Judge

�	By correspondence dated June 5, 2007, PECO requested an extension of time to June 11, 2007, to file an Answer, New Matter and Preliminary Objection to the formal Complaint. 


�	On June 13, 2007, PECO filed Comments on appeal of BCS’ decision and reply to New Matter at this docket.  PECO subsequently declared this matter moot; and thus, this matter was not pursued by the ALJ. 


� 	In some places PECO asserts the antenna was installed in July 2005.  I find that the substantial record evidence is the installation took place in August 2005.


�	Complainant, however, agreed on the record that his service address is 700-02 N. 63rd Street, Philadelphia, Pennsylvania.  11/7/07, Tr. 22, 28.


�	This is the incorrect standard.  The application of 52 Pa.Code § 56.83(7), prohibits termination for nonpayment of utility service furnished more than four years prior to the date bill is rendered. Thus, the same time frame is used.  The statute of limitation applicable to this action is three years.  66 Pa.C.S. § 3314(a).


� 	11/7/07 Transcript shall hereinafter be referred to as “T1”.


� 	11/29/07 Transcript will be referenced as “T4.”


� 	11/7/07 Part 2 Tr. will be referenced as “T2.”


� 	Transcript for testimony on November 13, 2007 will be referenced as “T3”.





� 	“4a” is the sum in column 4 directly above and “5a” is the payment directly above.  


� 	The math here does not compute.  There is an extra $880.82; ($37,444.57 + $404.24) - $350 = $37,498.81.  $38,379.63 -$37,498.81 = $880.82.


� 	The math here does not compute.  There is $10 missing; ($41,335 + $155.81 +566.82) = $42,057.63. $42,057.63 - $42,047.63 = $10.


� 	The math here does not compute.  There is an extra $250; ($42,047.63 + $44.63) - $700.12 = $41,392.14.  $41,642.14 - $41,392.14 = $250.


� 	The math here does not compute.  There is $0.11 missing; ($41,821.88 + $139.26) - $226 = $41,735.14.  $41,735.14 - $41,735.03 = $0.11.   


� 	The actual total of payments by Complainant is $5,837.12 - $732(credit in 2/06) = $5,105.12.


� 	Ms. Armstead testified for a period beginning January 11, 1999 to May 9, 2003, but the data that she referred to for her calculations started with January 29, 1999. 	


� 	Complainant states, “The sole issue before this [C]omission is reasonableness of termination…”.  Complainant M.B. at 3.  The issues aforementioned were also addressed by the Complainant in testimony although not acknowledged in the brief with the exception of the violation of the various sections of the Commission’s regulations.  In my view, the aforementioned issues are underlying to the overall issue of reasonable termination.


� 	Complainant refers to account number 6646200209 in the Main Brief.  I believe this is a typographical error.


� 	PECO cited the statute incorrectly here which is probably a typographical error.  The correct citation is 66 Pa.C.S. § 1406(a)(1).


� 	PECO refers to another exhibit PECO Exhibit 2005-10; however there is no record that this exhibit was admitted into the record.


� 	This allegation of substantial compliance was addressed above and was unfounded as Complainant’s performance did not “substantially comply” with the terms of the payment schedule.


� 	The referenced section, 52 Pa.Code § 56.91, does not state anything about good faith and fair judgment standard for settling or resolving a matter.  This is more than likely a typographical error in that the reference should be 52 Pa.Code § 56.97(b).


� 	“Analysis was conducted using May 9 rather than May 15 because billing cycle data is monthly and Mr. Richards’ billing cycle ended May 9.  Use of the earlier May 9 gives the benefit to the customer.”


� 	See above discussion section “Substantial Compliance of January 2005 Agreement,” at 35-42.  The same standard of failure to comply with a material term of a settlement applies for authorized termination of service.  52 Pa.Code § 56.81(5).  Thus, the same reasoning applies for authorizing PECO to terminate service.   


� 	PECO asserts this distinguishes the present proceeding from Gasparro.
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