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HISTORY OF THE PROCEEDING


On October 19, 2007, David Palomera filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Equitable Gas Company (“Equitable Gas” or “The Respondent”) alleging Equitable Gas Company improperly raised the budget amount without his knowledge, improperly issued a notice of termination and improperly required the Complainant to pay a security deposit.  


Equitable Gas filed an answer and new matter in response to Mr. Palomera’s complaint on November 27, 2007.  In its responsive pleading, Equitable Gas denies it arbitrarily raised gas rates or Mr. Palomera’s budget amount, and avers Mr. Palomera (“the Complainant”) is obligated to pay the outstanding account balance.  Equitable Gas requests the complaint be dismissed with prejudice.  Mr. Palomera did not file an answer to Equitable Gas’s new matter pursuant to 52 Pa. Code §5.63. 


On January 16, 2008, I was assigned this case, which was scheduled for an initial telephonic hearing to be conducted on March 3, 2008.  A Telephone Hearing Notice was sent to Mr. Palomera and Equitable Gas on January 14, 2008.  On January 16, 2008, the undersigned issued a Prehearing Order.    
On March 3, 2008, the initial telephonic hearing convened as scheduled at which time Mr. Palomera appeared pro se and requested a continuance.  I granted a continuance, over objection from counsel for Equitable Gas.  On March 4, 2008, a Hearing Cancellation and Reschedule notice was issued scheduling an initial telephonic hearing for March 28, 2008.  
On March 28, 2008, I convened the parties and conducted a telephonic hearing.  The Complainant testified on his own behalf.  He offered one three-page exhibit at the hearing, marked Exhibit “C-1”.  Mr. Thomas Anderson, Esquire represented Equitable Gas.  Attorney Anderson presented the testimony of Melanie Vukela and offered three exhibits, marked the Respondent’s Exhibit “EQ-1” through and including Exhibit “EQ-3”, which exhibits the undersigned admitted into evidence on March 28, 2008.  The transcript of the hearing contains fifty-four (54) pages.  The Complainant and the Respondent issued final statements on the record and the hearing record closed upon the receipt of the transcript.    
On May 6, 2008, the undersigned closed the hearing record by issuing the Interim Order Closing the Hearing Record.
FINDINGS OF FACT

1.
The Complainant, David Palomera, receives mail at P.O. Box 844, Monroeville, Pennsylvania 15146.  (Exhibits Complainant #1 & #2, & EQ1). 
2.
Mr. Palomera owns a residential structure located at 404 Second Street, Pitcairn, Pennsylvania 15140 (hereinafter, referred to as “rental units”) in which four rental units are located.  (Tr. 7; Exhibit EQ1).

3.
Mr. Palomera is a utility customer of the Respondent, Equitable Gas Company, and his tenants receive natural gas utility services from the Respondent at the rental units.  (Tr. 7, 8, 29; Exhibit EQ1). 
4.
  Mr. Palomera is listed as the customer on the account with the Respondent, and he pays the costs incurred by his tenants for natural gas utility services provided by the Respondent.  (Tr. 7, 8, 29; Exhibit EQ1).
5.
From 2005 to November 2007, the Complainant was on a budget plan with the Respondent in which the Complainant was required to pay to the Respondent the annualized estimated costs of providing natural gas to the rental units over the course of a year, as averaged across twelve months.  (Tr. 35, 36).  

6.
The Complainant’s budgeted amount due fluctuated between $375.68 and $756.99 per month from December 2005 to November 2007.  (Tr. 8-10, 42; Exhibits Complainant 1 & EQ1).


7.
Once every three months, the Respondent reviewed the Complainant’s natural gas usage and adjusted the budget amount up or down depending upon how much natural gas the rental units used over the previous three months and then annualized the cost for that natural gas.  (Tr. 35, 36).

8.
The Respondent determines each customer’s base budget amount using the last twelve months’ worth of natural gas consumption and dividing that number by the twelve months in the year in order to arrive at the average monthly usage.  (Tr. 35).


9.
At the end of the fiscal year, the Respondent reviews all customer budget accounts and, if a balance remains owing from the customer at the end of the twelve months, then the Respondent divides that balance still owed by twelve months and adds that average figure to the budget to cover the next twelve months.  (Tr. 36, 44, 45).


10.
A customer using the Respondent’s budget plan who consumes more natural gas than anticipated will see the budget amount raised for the next fiscal year so that the Respondent can receive payment for actual natural gas services provided over and above the presumed budgeted amount during the previous fiscal year.  (Tr. 36, 45).

11.
After the November 2007 invoice, the Complainant advised the Respondent he no longer wanted to pay the budgeted amount or be on the budget plan.  (Tr. 38).

12.
As of October 3, 2007, the Complainant owed $1,778.35 to the Respondent but paid only $65.37 prior to the due date on the account.  (Exhibit EQ1).

13.
As of November 1, 2007, the Complainant owed $2,105.06 to the Respondent but paid only $500.00 prior to the due date on the account.  (Exhibit EQ1).


14.
As of December 4, 2007, the Complainant owed $2,959.37 to the Respondent but paid only $500.00 prior to the due date on the account.  (Exhibit EQ1).


15.
As of January 8, 2008, the Complainant owed $3,739.71 to the Respondent but paid only $500.00 prior to the due date on the account.  (Exhibit EQ1).


16.
As of March 31, 2008, the Complainant owed $4,412.91 to the Respondent.  (Tr. 38; Exhibit EQ1).


17.
For the quarter starting in November 2007 and ending in January 2008, the rental units’ natural gas bills averaged 76.6 Mcfs per month at a cost per month equal to $1,223.16 on average.  (Tr. 38, 39; Exhibit EQ1). 

18.
For the billing periods in November 2007 through January 2008, the Complainant paid the Respondent only $1,500.00 during the entire quarter.  (Tr. 38, 39; Exhibit EQ1).


19.
Since 2005, the Respondent did not require the Complainant to pay a security deposit and the only extra charges the Respondent added to the Complainant’s account were late fees assessed when the Complainant did not pay the whole amount due each month.  (Tr. 40-42; Exhibit EQ1).

20.
As of March 2008, the Complainant’s budget amount would be $622.53 per month.  (Tr. 46).


21.
The Complainant concedes the Respondent’s monthly billing accurately reflected the natural gas consumption used by the rental units.  (Tr. 52).

22.
The rental units’ natural gas usage has been consistently high in the winter months since 2005.  (Tr. 40; Exhibit EQ2).

DISCUSSION



On October 19, 2007, the Complainant filed a formal complaint with the Commission alleging the Respondent raised the Complainant’s budget amount.  The Complainant had to pay additional sums on his budget account without Complainant providing authorization to the Respondent and without the Complainant’s foreknowledge.   In addition, the Complainant alleged the Respondent threatened to terminate service inappropriately and order the Complainant to pay a security deposit.
To decide a controversy the Commission must have subject matter jurisdiction to decide the matter at issue.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Commwlth. 1992).  Subject matter jurisdiction refers to the authority of a court, or other tribunal such as the Commission, to hear and decide a case or the general class to which a given controversy or cause belongs.  Noxon Chemical Products Co. v. Leckie, 39 F.2d 318 (3rd Cir. 1930); Mid-City Bank  & Trust Co. v. Myers, 343 Pa. 465, 23 A.2d 420 (1940).  

A public utility customer may challenge an existing rate by filing a complaint with the Commission.  Tariffs provisions previously receiving Commission approval are prima facie reasonable.  See Zucker v. Pennsylvania Public Utility Commission, 401 A.2d 1377, 1379, (Pa. Cmwlth. 1979).  The reasonableness of rates is an administrative or factual question.  Id. at 1381.  Where a customer complains concerning an existing rate, a strong presumption exists the Commission-approved rates are just and reasonable.  Popowsky v. Pennsylvania Public Utility Commission, 669 A.2d 1029, 1037 n.14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 706 A.2d 1197 (Pa. 1997).  
The burden falls upon the public utility customer to prove the charge is no longer reasonable by demonstrating “recent significant changes in circumstances in the interim.”  Zucker, 401 A.2d at 1379-80; Schellhammer v. Pennsylvania Public Utility Commission, 629 A.2d 189 (Pa. Cmwlth. 1993).  The absence of such a showing establishes prima facie evidence of the facts found in the prior order.  Id; see also 66 Pa. C.S. §316.  A party seeking to evade the effect of an existing tariff provision “carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render application of the tariff provision unreasonable.”  Shenango Twp. Bd. of Supervisors v. Pa. P.U.C., 686 A.2d 910 (Pa. Cmwlth. 1996).

Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The Complainant testified the Respondent unfairly raises the budget amount without his permission and without notifying him ahead of time.  He complains that, without notice, he cannot adequately budget or plan ahead for the increases.  The Complainant asserts he agreed to a monthly budget amount of $512.00 and the Respondent was in error to charge him more than that amount.  The Complainant contends he does not understand how the Respondent can fairly charge $900 per month in July and August when no natural gas is used for heating the rental units.  The Complainant also alleges, when the natural gas usage is compared by month over the last few years, the consumption has remained consistent but the budget amounts have not.
Prior to the start of the hearing, the Complainant agreed to pay the budget amount as established by the Respondent but continued to contend that no past due amount or arrearages should be listed on the account for his rental units.


The Respondent’s witness testified the budget amount for the rental units owned by the Complainant fluctuated based entirely upon the amounts of natural gas consumed by the Complainant’s tenants, as annualized on a quarterly basis, but, contrary to the Complainant’s assertions, at no time from 2005 to November 2008 was his budget amount in excess of $800.00 per month.  The witness further testified the high current balance is a direct result of the Complainant’s decision to stop using the budget program in November 2007, just as the heating costs began to rise and accrue quickly in the winter months.  The witness testified the Respondent did not assess any extra charge against the account or require a security deposit except for the late fees charged when the Complainant did not pay his bills on time.  
The Respondent alleges the bills for natural gas are high during the summer months when usage is low because the costs to receive the natural gas through the year, including the high consumption winter months, are spread out over all twelve months.  The Respondent acknowledges the Complainant is unhappy with the increased budget amount but asks the complaint be dismissed because the high unpaid balance on his account is the result of the Complainant’s request to be removed from the budget plan and then failing to pay off the monthly usage costs.



The documentation and testimony shows that, since 2005, the Complainant’s budget amounts fluctuated between $375 and $750 per month.  The level of natural gas consumed by the Complainant’s tenants remained consistent, however, the natural gas costs did not remain consistent.  
The Respondent received the Commission’s approval for at least one general rate increase since 2005.  The Respondent passed onto its customers, such as the Complainant, all cost increases it incurred in order to purchase the natural gas needed for the Respondent’s customers.  With the fluctuating gas costs, the Complainant’s natural gas costs likewise rose and fell.  However, during months when the budget amount dipped down to $375 per month, the Complainant frequently failed to make any monthly payment.
Accordingly the complaint is dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant carries the burden of proving the Respondent’s previously approved distribution rate is now no longer reasonable by demonstrating recent significant changes in circumstances in the interim.  66 Pa. C.S.A. §332(a).


3.
The Respondent appropriately charged the Complainant for natural gas costs incurred by the rental units, in a manner consistent with the Respondent’s approved tariff. 


4.
The Complainant owed $4,412.91 to the Respondent as of March 31, 2008.


5.
The Complainant failed to meet the burden of proving the Respondent’s previously approved distribution rate is no longer just and reasonable.  
ORDER

THEREFORE, 

IT IS ORDERED:

The complaint of David Palomera versus Equitable Gas Company at Docket No. C‑20078464 is hereby dismissed for the failure to satisfy the burden of proof.

Dated: June 9, 2008

_________________________






Katrina L. Dunderdale





Administrative Law Judge
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