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ORDER

BY THE COMMISSION:

Presently before this Commission for consideration is a petition of Denver and Ephrata Telephone and Telegraph Company (“Denver & Ephrata” or “the Company”) pursuant to 52 Pa. Code § 5.423 for a protective order regarding its Price Stability Index/Service Price Index and Banking Report Filing (PSI/SPI) for 2008.  Specifically, Denver & Ephrata requests the issuance of a protective order restricting the disclosure of allegedly proprietary, competitively sensitive, or otherwise confidential information submitted in its annual PSI/SPI report filed on April 30, 2008, pursuant to 
66 Pa. C.S. §§ 3011-3019, and pursuant to Denver & Ephrata’s Streamlined Regulation and Network Modernization Plan (Chapter 30 Plan) that this Commission previously approved.  

The Office of Small Business Advocate (OSBA), Office of Consumer Advocate (OCA) and Office of Trial Staff (OTS) were served with the petition and no answers or objections were filed.

Discussion


Although this is a nonadversarial proceeding, we shall apply the standards set forth at 52 Pa. Code § 5.423(a) (relating to adversarial proceedings) to determine what materials in the Company’s 2008 PSI/SPI filing should be afforded confidentiality.  

52 Pa. Code § 5.423 provides as follows:

(a) General rule for adversarial proceedings.  A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  A protective order to protect trade secrets or other confidential information will apply the least restrictive means of limitation which will provide the necessary protections from disclosure.  In considering whether a protective order to limit the availability of proprietary information should issue, the Commission or the presiding officer should consider, along with other relevant factors, the following:

(1) The extent to which the disclosure would cause unfair economic or competitive damage.

(2) The extent to which the information is known by others and used in similar activities.

(3) The worth or value of the information to the party and to the party’s competitors.

(4) The degree of difficulty and cost of developing the information.

(5) Other statutes or regulations dealing specifically with disclosure of the information.


As a fundamental matter, in evaluating the petition for protective order, the Commission must balance the potential harm to Denver & Ephrata in disclosure of the information at issue with the public’s interest in free and open access to the administrative process.  Additionally, the Sunshine Act obligates us to conduct our business in public meetings because “secrecy in public affairs undermines the faith of the public in government.”  See 65 Pa. C.S. § 702. 

Denver & Ephrata submitted a confidential “proprietary” version and a “non-proprietary” version of its PSI/SPI filing for the year 2008.  In the non-proprietary version, the Executive Overview, the PSI/SPI calculation, the aggregated intrastate revenues and the banked revenues are included.   Only the disaggregated intrastate revenues are redacted.  This is in conformity with our prior protective orders. 

In general, Denver & Ephrata claims that information pertaining to Denver & Ephrata’s number of access lines, specific services sold and revenues received by service category should be kept confidential for two reasons.  First, Denver & Ephrata claims that such information would be of substantial value to the competitors of the Company and its respective affiliates.  Secondly, it claims that the release of such information would substantially harm the Company because it would allow competitors to gain knowledge of confidential information related to the operations, financial and operating results, and marketing, strategic and business plans of Denver & Ephrata, thereby placing it at a competitive disadvantage.   Further, Denver & Ephrata avers that limitation on the disclosure of information will not prejudice the rights of any participants, nor will such limitation frustrate the intended purpose of the filing.
Specifically, Denver & Ephrata considers information disclosing its operating revenues broken down into six categories to be confidential.  Denver & Ephrata avers that the breakdown of intrastate revenues by service category is not similar in nature to information reported by the Company in any public annual report filed with this Commission or public filing with any federal agency.  

Denver & Ephrata also avers that the disclosure of the disaggregated intrastate revenue would allow a competitor to compare on an annual basis the Company’s change in total intrastate revenue, and would provide information to competitors that is not otherwise publicly available.  Denver & Ephrata argues that such disclosure would result in a level of harm that outweighs the public interest in having access to such confidential information. 


Upon consideration of this petition for protective order, we agree with Denver & Ephrata that the disaggregated revenue information by service category contained in its PSI/SPI filing generally represents information that ILECs do not make publicly available.  The filing contains annualized disaggregated revenue by service category that could be useful to competitors in targeting their marketing efforts.  For example, Denver & Ephrata’s filing sets forth the annual revenues from a variety of service categories such as basic area service, local private line service, other local exchange service, network access, long distance and other miscellaneous charges.
  Information regarding the ILEC’s revenue levels for specific service categories, as well as the change in revenues from year to year, could be valuable information to a potential competitor.  This disaggregated information can indicate which specific telecommunications service areas are generating the most revenue and the rate of growth in revenues.  This, in turn, could allow a potential competitor to develop a business plan to target high revenue and/or high growth areas of an ILEC’s business.  Moreover, this Commission has routinely respected the sensitive nature of a telecommunications carrier’s disaggregated revenues and has kept such detailed information confidential when requested. 
  

Consistent with our prior order entered on June 21, 2007, we will respect the sensitive nature of Denver & Ephrata’s access line counts and disaggregated revenues but will keep public the aggregate annual revenue data, banked revenue increase and aggregate cumulative banked revenue increases calculated in Denver & Ephrata’s 2008 PSI/SPI filing; THEREFORE, 
IT IS ORDERED:

1.
That Denver & Ephrata’s Petition for Protective Order pursuant to 52 Pa. Code § 5.423 is hereby granted consistent with the discussion in the body of this Order.

2.
That the aggregate annual revenue data and the aggregate banked revenue data in Denver & Ephrata’s 2008 filing are not entitled to proprietary treatment.  

3.
That the access line count and disaggregated service revenues designated as “proprietary” in Denver & Ephrata’s confidential PSI/SPI report filed on April 30, 2008, shall be maintained as proprietary and confidential by the Commission and not subject to public disclosure. 
4.
That confidential disaggregated service revenue information shall be made available to the Office of Small Business Advocate, Office of Consumer Advocate, Office of Trial Staff and any other interested (non-competitor) party for purposes of administrative or judicial proceedings at Docket Nos. P-2008-2041572 and P-00981430F1000 upon the execution of a non-disclosure agreement with Denver & Ephrata Telecommunications Services, Inc., in conformance with this Order.

5.
That no other persons may have access to proprietary or confidential information except as authorized by order of the Commission or of Presiding Administrative Law Judge.

6.
That no person, by virtue of this Order, who may be entitled to receive or who is afforded access to any proprietary information shall use or disclose such information for the purposes of business or competition, or any purpose other than the preparation for and conduct of this proceeding or any administrative or judicial review thereof.
         7.
That the parties affected by the terms of this Order shall retain the right to question or challenge confidential or proprietary information designations; to question or challenge the admissibility of proprietary information on any proper ground, including but not limited to irrelevance, immateriality or undue burden; to seek an order permitting disclosure of proprietary information beyond that allowed in this Order; and to seek additional measures of protection of proprietary information beyond those provided in this Order.  If a challenge is made to the designation of a document or information as proprietary, the party claiming that the information is proprietary retains the burden of demonstrating that the designation is necessary and appropriate.
                   8.
That upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, which contain any proprietary information shall be immediately returned upon request to the party furnishing such proprietary information. In the 

alternative, parties may provide an affidavit of counsel affirming that the materials 

containing or reflecting proprietary information have been destroyed.

9.
That as long as Denver & Ephrata is in compliance with this Order for its subsequent proprietary and non-proprietary PSI/SPI filings, it need not file a petition for protective order.  However, if any subsequent filing includes any claim for proprietary treatment not allowed in this Order, Denver & Ephrata should file a petition for protection as to any such new claim.

By the Commission,

James J. McNulty

Secretary

(SEAL)

Order Adopted:  June 24, 2008


Order Entered:  June 27, 2008









� The filing lists the annualized revenues from a total of six separate service categories.


� See In re Petition of Denver and Ephrata Telephone and Telegraph Company for Protective Order regarding its Price Stability Index/Service Price Index Filing for 2007, Docket Nos. P-00072275, et al., Order entered June 21, 2007.  In re Petition of Citizens Telephone Company of Kecksburg for a Protective Order regarding its Price Stability Index/Service Price Index Report Filing for 2007, Docket Nos. P-00072252, P-00971229F1000, (Order entered March 1, 2007),  In re Petition of Ironton Telephone Company for a Protective Order regarding its Price Stability Index/Service Price Index Report Filing for 2007, Docket Nos. P-00072251, P-00971182F1000 (Order entered March 1, 2007), In re Petition of Frontier Communications of Breezewood, LLC; Canton, LLC; Lakewood, LLC; Oswayo River, LLC; and Pennsylvania, LLC for Protective Order regarding their Price Stability Index/Service Price Index and Banking Report Filing for 2007, Docket Nos. P-00072253, P-00951005F1000 (Order entered March 1, 2007).
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