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Motion of Vice Chairman James H. Cawley

Before us is Complainants’
 Petition for Interlocutory Review and Answer to a Material Question and Request for Stay of the Proceedings to the Extent Necessary.  The Material Question states:
Whether ALJ Chestnut’s decision, as set forth in Prehearing Order #1 … granting DEP’s Motion in Limine and prohibiting the introduction of evidence in this proceeding “relating to the public health determinations made in the context of DEP’s permitting decisions to allow the use of chloramines at the PAWC facilities at issue here” is inconsistent with the Commission’s March 8, 2008 Order stating that “Section 318 [of the Public Utility Code] does nothing to divest the Commission of jurisdiction over legal issues regarding water purity, and only addresses questions of fact” and in no way limits the scope of the Commission’s inquiry and review in this proceeding? See Petition for Review and Answer to a Material Question and Request for Stay of the Proceedings. p.1.

The Department of Environmental Protection (DEP) intervened in this proceeding at this Commission’s suggestion.
  DEP intervened in order to 1) address the nature and extent of the overlapping jurisdiction shared by the Commission and DEP regarding water quality of drinking water; and 2) to ensure that the Commission was not asked to review and possibly overrule public health permitting decisions that DEP previously made concerning the use of chloramines under the Safe Drinking Water Act of 1974 (US SDWA) and the PA Safe Drinking Water Act (PA SDWA).
  The primary focus of both the federal and state law is protection of public health.  

DEP filed a Motion in Limine asking the ALJ to exclude “all evidence concerning the public health determinations made in the context of the DEP’s permitting decisions.”  See DEP’s Brief at p. 10 and Motion in Limine at pp. 1-3.



In rendering her decision,
 the ALJ held:

6. That the Motion in Limine filed by DEP on April 14, 2008 is granted.  While the Opinion and Order entered by the Commission on March 20, 2008 in this proceeding does explain how the Commission’s jurisdiction overlaps that of DEP and identifies various possible issues that may be considered in this proceeding, that order must be read in conjunction with controlling statutory and appellate authority.  As the Commission noted, its review of water quality is broad and includes such issues as whether the water is discolored, excessively chlorinated, has an objectionable odor, contains particles, etc. pursuant to the exercise of its jurisdiction provided by §1501 of the Public Utility Code, 66 Pa. C.S. §1501.  It is important to note, however, that in none of the cases cited by the Commission did it purport to reexamine the public health determination made by DEP.  As the agency entrusted with the jurisdiction to administer and enforce the federal and state standards relating to disinfectants applied to drinking water, DEP evaluated the public health issues associated with the use of chloramines, and, as stated in DEP’s Motion, “the permit issued to respondent incorporates limits and conditions needed to protect public health”.  Motion at 2.  That decision cannot be collaterally attacked in this proceeding, nor is this [proceeding] the appropriate venue to challenge the federal and state standards relating to disinfectants.  No evidence will be  permitted, therefore, relating to the public health determinations made in the context of DEP’s permitting decisions to allow the use of chloramines at the PAWC facilities at issue here.
The ALJ’s decision to grant DEP’s Motion in Limine is correct.  DEP has primary jurisdiction regarding the public health issues related to the use of chloramines at PAWC facilities.  Accordingly, to allow the introduction of public health-related evidence from the DEP permitting decisions would be improper.  The Commission will not second guess DEP’s permitting decisions or its public health determinations regarding the use of chloramines.  The parties may not use this venue to collaterally attack the decisions of DEP or standards related to disinfectants properly within its authority under the federal and state safe drinking water laws.
 

However, as explained in the Commission’s March 20, 2008 Opinion and Order, the parties are not precluded from introducing non-public health evidence that is relevant to those issues of water quality that do lie within the Commission’s jurisdiction, even if the evidence was also previously presented before DEP.
  Examples of those issues beyond the SDWA and properly within the jurisdiction of the Commission are, inter alia: (1) whether reasonable and adequate notice has been given to customers by Pennsylvania-American Water Company (distinct from the DEP’s permitting requirements); (2) whether the company’s choice of treatment alternatives and its cost and implementation was prudent and appropriate (again, distinct from DEP’s review and requirements); and (3) whether water provided at the tap is suitable for all household uses and constitutes the provision of safe, adequate, efficient and reasonable service and facilities under 66 Pa.C.S. § 1501.
Therefore, I move that:


1.  The Material Question be answered in the negative.


2.  The decision of the Administrative Law Judge to grant the Motion in Limine be affirmed.

3.  Granting the Motion in Limine not be regarded as precluding the parties from introducing non-public health evidence that is relevant to issues within the Commission’s jurisdiction as outlined in its Order of March 20, 2008.

4.  The Office of Special Assistants prepare an order consistent with this 
Motion.





_____________________________________







James H. Cawley, Vice Chairman
Dated:  July 17, 2008
� Complainants now style themselves as the “Chloramine Information Center,” which is an unincorporated association.  All but one of the Complainants, except Sharon Landis at Docket No.C-20078050, filed this Petition.





� See the Commission’s March 13, 2008 Opinion and Order in this matter, entered on March 20, 2008, Docket No.C-20078029, et al.





� Pub.L.No. 93-523 (Dec. 16, 1974), 88 Stat.1661, codified at 42 U.S.C. § 300f et seq.  As required by law, the federal government regulates the identification and allowed levels of contaminants allowed in drinking water.  The DEP has authority to assume primacy of the federal safe drinking water program under the US SDWA.  Under the PA SDWA (see 35 P.S. § 721.5 (a)), DEP is required to establish drinking water quality standards, monitoring, reporting, record keeping and analytical requirements, requirements for public notification, standards for construction, operation, permitting and modifications to public water systems, emergency procedures, standards for treatment techniques, and compliance and enforcement procedures.


� Prehearing Order #1 at p. 4.





� The Complainants have raised concerns about byproducts resulting from the use of chloramines.  The establishment of standards regulating the use of chloramines and/or its byproducts is not within the jurisdiction of this Commission but falls within the jurisdiction of the federal Environmental Protection Agency.





� Because the pleadings before the Commission do not list what documentary or testimonial evidence was presented to DEP during the permitting process, it is unclear whether any non-public health related evidence was submitted incidental to DEP’s review and whether it may be relevant to the review of issues properly within the jurisdiction of this Commission.  As with all evidence that is presented at a hearing, the determination of what evidence is probative and relevant to the issues is within the sound discretion of the ALJ.





