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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of H. Francis deLone, Jr. (Complainant), the Reply to Exceptions filed by PECO Energy Company (Respondent) and the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marlane R. Chestnut.
History of the Proceeding



On August 22, 2006, Complainant filed a Formal Complaint with the Commission against Respondent which alleged, inter alia, that a charge of $8,640.91 appeared on his bill and that PECO could not explain to the Complainant’s satisfaction when and why those charges were incurred.  The Complaint was filed after a letter was issued by the Commission’s Bureau of Consumer Services (BCS) at BCS #2095435, dated August 4, 2006.  The BCS letter explained in detail that the charges had been accrued prior to the filing of the Complainant’s most recent bankruptcy petition and were properly transferred to his post-bankruptcy account upon dismissal of the bankruptcy petition.  The BCS letter also advised the Complainant that absent income information, the Complainant’s informal complaint could not go forward.



Respondent filed a timely Answer and New Matter which denied the material averments of the Complaint.  The Respondent also averred that the Complainant is an attorney and was fully informed by both PECO and BCS regarding the charges on his bill.  PECO also averred that the Respondent filed four petitions in bankruptcy since 2003 (the Answer was filed on September 12, 2006).  According to the Respondent, each of those petitions in bankruptcy was dismissed and each involved debts to PECO and other creditors.  As of the date of the Answer and New Matter, the balance on the Complainant’s account with PECO was $9,833.06.  The average monthly bill was $237.00 and the monthly budget bill was $383.00.  The BCS decision noted that the Complainant had failed to comply with four payment arrangements with the Respondent.


We will quote the ALJ’s description of a part of Respondent’s New Matter here:

As New Matter, PECO alleged that complainant is abusing the formal complaint process to evade his payment responsibilities to PECO, that he is an attorney who has filed for bankruptcy four times since 2003, that he knows or should have known why the pre-petition debt of $8,640.91 was transferred to his post-petition account when his last bankruptcy case was dismissed on May 31, 2006 when the Bankruptcy Court found that complainant was abusing the bankruptcy process by filing in bad faith and sanctioned him by prohibiting him from filing any further petitions for 180 days.

I.D. at 2.


On December 15, 2006, an evidentiary hearing was held during which the Complainant appeared and presented the testimony of one witness and introduced seven (7) exhibits into the record.  The Respondent also appeared and presented one witness (the same individual called by the Complainant) and introduced nine (9) exhibits into the record.


On March 21, 2007, the ALJ’s Initial Decision was issued.  The ALJ found that the Complainant failed to sustain his burden of proof to show that PECO violated the Public Utility Code.  The ALJ determined that the record “amply establishes that all bills for service rendered were correct.”  I.D. at 5.  At hearing, the Complainant presented an oral motion requesting that the ALJ recuse herself from the proceeding.  The ALJ denied the motion and reiterated her reasons in her Initial Decision.  I.D. at 17-21.


The Complainant filed Exceptions on April 10, 2007.  Replies to Exceptions were filed on April 20, 2007.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45. 70 A.2d 854 (1950).  The Complainant has the burden of proof in this action.



The essence of the Complaint is that the Respondent billed the Complainant for outstanding charges of $8,640.41.  According to the Complainant, these charges were either “mysterious” or unexplained.  Tr. at 28.  At hearing, the Complainant took the position that PECO’s charges were in error because he could not have used PECO’s services in the quantities stated in the span of time indicated on the bills.  Id. at 29.  





The Complainant filed two Exceptions.  The first Exception claims error in the ALJ’s failure to recuse herself as requested by the Complainant at hearing.  The second Exception claims that the ALJ erred by admitting hearsay evidence introduced by the Respondent.  We will examine each of these contentions in turn.
Recusal




We will quote the Complainant’s Exception to this issue in its entirety:
1.  Administrative Law Judge Marlane R. Chestnut erred by denying Complainant’s Motion that she recuse herself.

At the hearing in this matter, Complainant, Mr. deLone, moved for the recusal of Administrative Law Judge Marlane R. Chestnut, and pointed to statements at various pre-hearing orders issued by the Judge that showed that she was biased against Complainant and in favor of PECO, the respondent.

The Judge’s March 21 decision provides further evidence of her bias.  It recounts some of the unwarranted decisions she made regarding discovery.  Her decision also demonstrates such bias in its discussion of the complainant’s reference to PECO’s “mysterious” charges.  According to the American Heritage Dictionary “mysterious” means, among other things, “difficult to explain or account for.”  Improper bills, such as PECO’s bills in this case, are difficult to explain or account for.”

Exceptions at 1.




The Respondent replies that the Complainant has conducted his case in a fashion that attempts “to divert attention away from the fact that Mr. deLone had absolutely no true defense. . . . Most simply, Mr. deLone has a history of abusing the legal process to his advantage and his pursuits in this matter are more of the same.”  PECO R.Exc. at 2.  According to PECO, the Complainant’s Motion to Recuse is simply part of an over-all pattern of conduct by the Complainant designed to obfuscate the central issue, which is the Complainant’s failure to pay for utility service rendered by PECO.  Id. at 3.



We will deny this Exception.  We will not repeat the ALJ’s well reasoned discussion of this issue set forth at length in the Initial Decision at Pages seventeen through twenty-one.  We adopt that discussion, in full, as our own.  We will quote the ALJ’s summary:
Certainly none of my rulings operated to complainant deLone’s disadvantage.  The only substantive ruling was in his favor; the others were minor procedural directives.  I showed no bias or unfairness to him prior to (or during) the hearing.  What he really does not like is that, being aware of his abuse of the bankruptcy process in order to evade payment of his debts, I would not allow him to do so here as well.  As shown above, he had every opportunity to present the merits of his case.  The fact that this Complaint must be denied is due not to bias on my part but the fact that he was unable to present any evidence at all, much less the substantial evidence required to support a Commission finding, that PECO violated the Public Utility Code, any regulation or order of the Commission or PECO’s tariff. 
I.D. at 21.




The Complainant has pointed to nothing whatsoever which would call into question the impartiality of the Administrative Law Judge in this proceeding.  The Complainant refers to “various pre-hearing orders” that showed bias, without citing to specific pre-hearing orders or portions of any such orders.   Our review of the entire record in this proceeding, including the Pre-hearing Orders, reveals that the ALJ made every effort to accommodate the Complainant’s aggressive discovery efforts in a single-issue billing dispute.  The ALJ capably performed her role in the pre-hearing phase of this proceeding and ensured that the Complainant’s discovery efforts were not frustrated by the Respondent or overly broad on the part of the Complainant.



In his Exceptions, the Complainant also states that the ALJ’s Initial Decision reveals her bias by reference to the Complainant’s characterization of the Respondent’s charges as “mysterious.”  Exc. at 1.  Again, the Complainant fails to refer us to any statement by the ALJ which indicates bias.  We are left to guess.  We find that the following discussion by the ALJ is illustrative and conclusive on this issue:
Mysterious is not a synonym for “incorrect.”  If Mr. deLone thought the charge was wrong or incorrect, he could have said so, and given a reason (such as a malfunctioning meter, not his account, foreign load, etc.) as to why the charge was incorrect.  Indeed, since this formal Complaint was intended to be an appeal of the BCS decision, he could have indicated why he thought the BCS decision was wrong; i.e., that he should not be liable for his pre-petition and post-petition arrearages.  Instead, he repeatedly used the word “mysterious,” which in common usage means unknown or strange (Encarta Dictionary).  He implied in the Complaint that  account 50-04-06-399062 is not his account, since he specifies that his account is 50-04-06-399970, when at the time of filing the Complaint he knew – or should have known – that they were both his accounts.
In any event, even if somehow I incorrectly misstated the issue in the history of my several prehearing orders (and again, I did not), there is no way that indicates bias.  During the hearing I made a point several times on the record of making sure that Mr. deLone had the opportunity of stating explicitly the issue raised by the Complaint.

I.D. at 18-19.



Here, the ALJ did observe that the Complainant’s use of the word “mysterious” did not serve to advance his case.  She is correct. That does not constitute bias.  It does indicate that the ALJ was thoroughly versed in the issues of the case and had a detailed knowledge of the Complainant’s arguments in support of his position.  




As noted above, the Complainant continually maintained that the Respondent was unable to explain the contested charges to the Complainant’s satisfaction.  See, e.g., Tr. at 30 - 34.  The ALJ stated the following with regard to the Complainant’s professed lack of understanding:
Mr. deLone is educated and articulate, a practicing lawyer who by the time of the billing had four bankruptcy petitions – all involving debts to PECO as well as other creditors – dismissed.  He either knew or should have known what the effect of those dismissals would be on his debts, including the ones owed to PECO.  If somehow he did not, then after he received the BCS decision, he certainly should have, as that decision explained the basis of the charge in detail.  That decision explained that the charge was an accumulation of debts that had not been discharged by his bankruptcy filings.

I.D. at 18.




We find that the ALJ is correct in her characterization of the Complainant’s use of the term “mysterious.”  She did not exhibit any bias; she found that the Complainant failed to satisfy his burden of proving that the Respondent billed the Complainant for incorrect charges.  We agree and deny this Exception.
Hearsay Evidence



The Complainant states this Exception as follows:
Judge Chestnut admitted into evidence a printout that was especially prepared by PECO personnel for use in responding to Mr. deLone’s Complaint.  The printout is hearsay and was not admissible under the business records or any other exception to the hearsay rule.




The Complainant fails to provide any type of reference which identifies the printout at the center of this Exception.  As noted by the ALJ, the Respondent introduced ten (10) exhibits into the record (PECO Exhs. 1-9 and PECO Cross-Exam. Exh. 1).  At hearing, the Complainant objected to each one of the Respondent’s exhibits on the basis that they were not business records.  I.D. at 15, citing to the Transcript at Tr. 89.  Accordingly, we are unable to determine which exhibit the Complainant claims was erroneously admitted.




To ensure that we fairly consider this Exception, we have reviewed each of the Respondent’s exhibits and the Complainant’s objections made at hearing.  The ALJ discussed each of the Complainant’s objections in her Initial Decision and set forth the reasons why the objections were over-ruled.  Based upon our own independent review, we find that the ALJ’s reasoning on each exhibit is correct in all respects.  See I.D. at 15-16.  Absent a more specific exception, together with supporting legal rationale, we are unable to find any error in the admission of the exhibits.
Outstanding Bill



At the conclusion of her Initial Decision, the ALJ expresses her concerns relating to the Complainant’s account with the Respondent.  She notes that the Commission has determined in numerous cases that “there are times when it simply is not appropriate to permit a customer in arrears to have a payment arrangement, but rather should be required to pay the entire debt.”  I.D. at 21, citations omitted.  The ALJ goes on to state:
Here, given the numerous broken payment arrangements, the appalling history of non-payment (the last payment was on September 30, 2005) as well as this meritless Complaint, it would be unjust and unreasonable to PECO’s other ratepayers who struggle to pay their own bills and now must pay not only for Mr. deLone’s usage but the carrying charges associated with loaning him the money (interest-free to him) to pay off his debt to PECO in the event a payment arrangement is ordered.

I.D. at 22.




The ALJ recommended that the Complainant’s entire arrearage should be paid within thirty (30) days after entry of the Commission’s Order in this proceeding.  I.D. at 23.  We agree.  The Complainant has not requested, nor has PECO offered, a payment arrangement in this proceeding.  The Complainant failed to present a single piece of evidence which suggests that PECO’s charges are in error.  Despite the Complainant’s frequent claims that the charges were mysterious or unexplained, they have, in fact, been thoroughly explained.  I.D. at 18-19.  



Given the Complainant’s history of dismissed bankruptcy filings and the lack of any basis whatsoever for the Complaint filed in this proceeding, we find as did the ALJ that the Complainant has been abusing the administrative process to avoid paying his outstanding utility bills to PECO.  I.D. at 22.  The fact that the Complainant is a practicing attorney in the Commonwealth merely exacerbates this issue.  Accordingly, we will direct the Respondent to issue a bill to the Complainant for all outstanding and overdue charges due from the Complainant.  That bill will be due and payable within thirty days of the bill issue date.



Conclusion


Based on the foregoing discussion, we will deny the Complainant’s Exceptions, adopt the Initial Decision of Administrative Law Judge Marlane R. Chestnut and direct the Respondent to issue a bill to the Complainant for all outstanding charges due from the Complainant to be payable within thirty (30) days of the bill’s issuance; THEREFORE,


IT IS ORDERED:


1.  That the Exceptions filed by H. Francis deLone, Jr. at this docket are denied.


2.  That the Initial Decision of Administrative Law Judge Marlane R. Chestnut issued on March 21, 2007, at this docket is adopted as the action of the Commission. 


3.  That the Complaint filed on August 22, 2006, at this docket is denied.



4.  That PECO Energy Company shall issue a bill to H. Francis deLone, Jr. for all outstanding charges due to PECO Energy Company from H. Francis deLone, Jr. within thirty (30) days of the entry of this Opinion and Order.  



5.  That H. Francis deLone, Jr. shall pay the charges noted in the bill issued in accordance with Ordering Paragraph No. 3 above within thirty (30) days of the date the bill is issued.



6.  That in the event that H. Francis deLone, Jr. fails to satisfy the charges due PECO Energy Company as provided in Ordering Paragraph No. 4 above, PECO Energy Company is free to pursue all remedies available consistent with the Public Utility Code and this Commission’s regulations.



7.  That this record shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 17, 2008
ORDER ENTERED:  July 18, 2008



� 	This History of the Proceeding is taken from the Initial Decision at pages 1-5.


� 	The ALJ’s History references a “BCS decision.”  I.D. at 1.  A review of the BCS records in this matter reveal that a BCS decision was never issued because the Complainant failed to provide income information and the Complainant stated that he was not seeking a payment arrangement.  Under those circumstances, the BCS issued a letter advising the Complainant that his informal complaint could not go forward.  See, BCS letter issued August 4, 2006, at BCS #2095435.
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