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I.
HISTORY OF THE PROCEEDING


This decision recommends approval of a Joint Settlement Agreement that the parties have submitted in this Section 1307(f) gas cost rate case.  66 Pa. C.S. §1307(f).  On April 1, 2008, Equitable Gas Company (“Equitable” or the “Company”) filed a proposed tariff supplement to its Tariff Gas – Pa. P.U.C. No. 22 containing changes in the Purchased Gas Cost (“PGC”) included in tariff rates resulting from Equitable’s projected cost of gas purchased for the 12-month period from October 1, 2008 to September 30, 2009.  The Company filed this tariff supplement with the Pennsylvania Public Utility Commission (“Commission”) pursuant to Section 1307(f) of the Pennsylvania Public Utility Code, 66 Pa. C.S. §1307(f), and the Commission’s Regulations at Section 53.61, et seq., of Title 52 of the Pennsylvania Code.  On February 29, 2008, the Company filed preliminary supporting data required by the Commission’s filing requirements at 52 Pa. Code §§53.64, et seq.  Equitable proposes to increase its PGC rate to customers by approximately $44 million annually or by $1.93 per Mcf.  The proposal will change the currently effective PGC rate of approximately $11.81 per Mcf to $13.74 per Mcf.  For an average residential customer using 90 Mcf per year, the annual bill will increase by approximately $14.48 or 11.4%.



The Commission’s Office of Trial Staff (“OTS”) entered its appearance in this proceeding, while the Office of Consumer Advocate (“OCA”) at Docket No. C‑2008‑2034000, the Office of Small Business Advocate (“OSBA”) at Docket No. C‑2008‑2034099, and United States Steel Corporation (“U.S. Steel”) at Docket No. C‑2008‑2036023 filed complaints to this filing.  In addition, Hess Corporation (“Hess”) filed a petition to intervene.  This intervention request was granted without objection at a prehearing conference held on April 10, 2008.  Counsel for the Company and these parties attended the conference.  A Prehearing Order issued on that date memorializing the matters decided and agreed upon by the parties during that conference, including, inter alia, a litigation schedule.



On April 3, 2008, Hugh G. O’Donnell filed a complaint to this filing at Docket No. C‑2008‑2036012.  NRG Energy Center Pittsburgh LLC (“NRG”) and Dominion Retail, Inc. (“Dominion Retail”) each petitioned to intervene.  On April 18, 2008, Brian Buzzelli filed a complaint to this filing at Docket No. C‑2008‑2037346.  On April 29, 2008, the Independent Oil and Gas Association of Pennsylvania (“IOGA”) also petitioned to intervene.  On May 19, 2008, Brian Richards filed a complaint to this filing at Docket No. C‑2008‑2041432.  On June 2, 2008, Michael J. Bezak filed a complaint to this filing at Docket No. C‑2008‑2047807.  The First through Fifth Interim Orders issued in this proceeding granted the remaining petitions to intervene, consolidated the various complaints with the filing, and established the party status of the individuals involved.


In accordance with Section 5.231 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.231, the active parties explored the possibility of settlement.  As a result of their discussions, Equitable, the OTS, OCA, OSBA, U.S. Steel, NRG and IOGA achieved a settlement prior to the scheduled first day of hearing on June 24, 2008.  Accordingly, that hearing was canceled.  A hearing was held on June 25, 2008 where the parties stipulated to the admission into the record of their written testimony and exhibits.  A detailed listing of the parties’ testimony and exhibits is set forth in their Joint Settlement Agreement.  Altogether, the prehearing conference and the hearing generated 45 pages of notes of testimony.


Equitable, the OTS, OCA, OSBA, U.S. Steel, NRG and IOGA (the “Settling Parties”) filed and served upon the inactive parties a Joint Settlement Agreement, together with their supporting statements, on July 11, 2008.  A true and correct copy of this Joint Settlement Agreement (the “Settlement”), as well as the Settling Parties’ supporting statements, are attached hereto as “ALJ Exhibit 1” and incorporated herein by reference.
  On the same day, a Sixth Interim Order was filed and served upon the parties, together with a copy of the proposed Settlement.  That Order established a deadline of July 24, 2008 to file comments or objections to the proposed Settlement.  A Seventh Interim Order issued that day admitted into the record a corrected Company exhibit.  The record closed on July 11, 2008.  No comments or objections to the proposed Settlement were received by the established deadline of July 24, 2008.  This matter is now ripe for decision.
II.
TERMS OF THE SETTLEMENT


The Settling Parties agree upon the following:

A.
Unaccounted For Gas

1.
Background


In settlement of its 2007 Section 1307(f) proceeding, Equitable agreed to complete a Study of Unaccounted for Gas (“UFG Study”) and submit the UFG Study with its testimony in this proceeding.  The UFG Study was submitted with and addressed in the testimony of Company witness Thomas P. Wiggers.


OTS witness Michael J. Gruber addressed UFG and the retention allowance that should be assessed to transportation customers.  Equitable’s presently effective Tariff Rule 11.4 provides:

The Company’s retention allowance for delivery service shrinkage is 6.0 percent of the total volume delivered into its system on behalf of commercial and industrial customers and 8.0 percent of the total volume delivered into its system on behalf of all other customers. The Company reserves the right to discount shrinkage at the Company’s discretion.

In addition to the shrinkage rate listed above the Company reserves the right to retain a portion of all Apollo District transportation volumes as compressor fuel. The portion will be established in each customer contract based upon the character of the actual service to be provided by the Company, but will not be greater than 3.0%.



Mr. Gruber testified that the retention allowance for transportation customers and the shrinkage rate for PGC customers should be the same.  He recommended that the Commission require Equitable to track its shrinkage rate on an annual basis and maintain the 
retention allowance at least at that level and that the Company should index the retention allowance for transportation customers to allow the retention allowance to fluctuate up or down with the shrinkage rate.


2.
Settlement


The Settling Parties agree the Company’s UFG reported in this proceeding is acceptable.  Equitable agrees that as part of its 2009 Section 1307(f) filing, it will provide an exhibit submitted with testimony supporting the weighted average retainage rate applicable to all transportation customers and will provide the percentage of unaccounted for gas and company use gas.  In addition, Equitable will track and report efforts made to reduce UFG on its system.

B.
Exchange Transactions

1.
Background


There are two primary types of exchange transactions — parks and loans.  Under a park transaction, a natural gas distribution company (“NGDC”) accepts delivery of gas from a third-party during a particular period, typically over a month, and returns the gas to the third-party at a later point in time.  Under a loan transaction, an NGDC delivers gas to a third-party during a particular period, and the gas is returned by the third-party at a later point in time.  The OCA challenged four park transactions, arguing they adversely impacted PGC customers by increasing PGC costs by $579,015.

2.
Settlement


The settlement of Equitable’s 2007 Section 1307(f) proceeding provides that to avoid disallowance of any future exchange transaction, the Company must either: (i) demonstrate that the exchanges were carried as imbalances on Equitrans at no additional charge or cost to PGC customers; or (ii) enter into financial transactions that protect PGC customers from the 
price risk associated with the exchange transaction.  Revenues from exchange transactions will continue to be credited to PGC customers through Performance Based Rate Design No. 1.
   The Settling Parties here confirm the foregoing in regard to exchange transactions going forward.


OCA withdraws its proposed disallowance related to the four “park” transactions.  Equitable has provided back-up data supporting the four “parks” it engaged in during the subject period.  This supporting data demonstrates that these exchanges were carried as imbalances on Equitrans at no additional charge or cost to PGC customers.



With regard to exchange transactions going forward, Equitable agrees to document on a monthly basis the following information on its no-notice imbalances on Equitrans: (1) planned end-of-month imbalance; (2) actual end-of-month imbalance; and (3) an explanation for the difference between the planned and actual end-of-month imbalance.  This information shall be available to the OCA for review in subsequent 1307(f) proceedings.

C.
Retention Allowances for Delivery Service to NRG and U.S. Steel

1.
Background



Section A, supra, outlines Equitable’s presently effective Tariff Rule 11.4.


Retention allowances for NRG and U.S. Steel were discussed in Equitable’s 2006 Section 1307(f) proceeding and addressed as follows:
(a) In consideration of the fact that the USX contract has only 14 months to run and the importance of the USX plant to Equitable’s service territory, Equitable may continue the retention discounts in accordance with the contract and to
recover same through its PGC rate until the expiration of the contract.
(b) As NRG is a public utility providing essential human needs services with competitive alternatives to Equitable’s service (including both oil and by-pass) and an exposure to load loss, Equitable may continue the retention discounts in accordance with the contract and to recover same through the PGC rate until such time as the effectuation of rates pursuant to the Commission’s Order in Equitable’s next base rate proceeding at which time the recovery of the discount will be reflected in base rates and not in the PGC rate.

Retention allowances for NRG and U.S. Steel were addressed in this proceeding as well.  Equitable witness John M. Quinn and NRG witness Timothy W. Merrill addressed the NRG retention allowance.  Mr. Quinn and U.S. Steel witness Ronald D. Cerminaro addressed the U.S. Steel retention allowance, focusing on the retainage rate for the delivery service agreement presently under negotiation between Equitable and U.S. Steel.

2.
Settlement – NRG Energy Center Pittsburgh LLC


The Settling Parties reaffirm the settlement term concerning the NRG contract as presented in the 2006 Section 1307(f) proceeding at R-00061295, including that part which provides that Equitable’s contract for service to NRG meets the test for PGC customers covering fuel retainage discounts.


3.
Settlement – United States Steel Corporation


U.S. Steel has provided substantial evidence that supports its request to be afforded a retainage rate consistent with the testimony it has submitted.  In that regard, U.S. Steel has demonstrated that it satisfies the test set out in Docket No. R-00050272 related to the discounting and waiving of tariff rates in that:

(a) U.S. Steel has the capability of by-passing Equitable;
(b) The facilities serving U.S. Steel do not incur the system average retainage percentage;

(c) U.S. Steel is a significant part of the Western Pennsylvania economic environment, employing over 5,000 people with a payroll of over $433 million annually; and

(d) U.S. Steel has the ability to move its production from the Pittsburgh region to other regions, if warranted, to take advantage of lower production costs, if the discount is not approved.

Accordingly, the Settling Parties agree that U.S. Steel should be afforded a retainage rate of 1.5% beginning June 1, 2008, and continuing for the term of the delivery service agreement presently under negotiation between Equitable and U.S. Steel.  Equitable is authorized to recover the costs of the U.S. Steel discounted retainage through the PGC on an annual basis.  Equitable is also authorized to pursue such means as it believes are necessary to attempt to bring U.S. Steel’s actual retainage amounts more in line with the rate approved herein; provided, however, that Equitable will not transfer assets serving U.S. Steel to Equitrans without seeking appropriate regulatory approvals.  Nothing herein is intended to prevent U.S. Steel from seeking continuation of the rate (or a lower rate) in any subsequent delivery service agreement between Equitable and U.S. Steel.
D.
Price Spike

1.
Background


In Equitable’s 2005, 2006 and 2007 Section 1307(f) proceedings, the OSBA raised an issue concerning an error that occurred in the reporting of gas withdrawals to the Energy Information Administration by a Dominion company.  In the 2005 proceeding, Equitable agreed in settlement to report on the status of any class action related to the storage report error.  In the 2006 proceeding, Equitable advised the parties that a class action complaint had been filed in the Circuit Court of Kanawha County, West Virginia, captioned Betsy J. Jacquet, Patricia E. Kuzara, and others similarly situated v. Dominion Transmission, Inc., Dominion Resources, Inc., Dominion Virginia Power, Dominion North Carolina Power, Civil Action No. 05-C-351.  In the 2007 proceeding, Equitable agreed to continue to monitor the status of the West Virginia litigation.

2.
Settlement


Equitable will continue to monitor the status of that West Virginia civil action concerning the pricing of gas supplies related to a Dominion Transmission, Inc. (“DTI”) reporting error.  If class action status is granted, Equitable will seek to intervene in that litigation.
E.
Industry Publication and Service Costs

1.
Background


Equitable included the costs associated with use of the Intercontinental Exchange Trading Platform, membership fees to the North American Energy Standards Board and costs associated with several industry publications in its PGC rate calculation.  The Company claimed that it uses its membership in these organizations and the costs of these publications as risk management tools.  The OCA opposed the inclusion of these costs, totaling $14,026, in the PGC calculation and argued they are more appropriately included as base rate costs.

2.
Settlement


Equitable agrees to withdraw its claim for recovery of these costs in this proceeding and has, instead, included the costs in its recently filed general rate proceeding.  The Settling Parties agree not to contend in the base rate proceeding that these costs are more appropriately addressed in a Section 1307(f) proceeding.  In agreeing to this latter provision, no party is committing to support the appropriateness of the costs in the general rate proceeding, just the forum in which the issue should be presented.
F.
Settlement Stipulations



In recognition and application of the foregoing settlement terms and conditions and conditioned upon Equitable’s fulfillment of the Settlement terms, the Settling Parties further stipulate to Equitable’s compliance with the requirements of Section 1318 of the Public Utility Code, 66 Pa. C.S. §1318, as follows:

Equitable is pursuing a least cost fuel procurement policy consistent with its obligation to provide safe, adequate and reliable service to its customers. Equitable Exhibit I, Items 53.64(c)(1) and 53.64(c)(6).

Equitable has fully and vigorously represented the interests of its ratepayers in proceedings before the FERC. Equitable Exhibit I, Item 53.64(c)(4).
Equitable has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve it from terms in existing contracts with its gas suppliers, which are or may be adverse to the interests of its ratepayers. Equitable Exhibit I, Items 53.64(c)(1) and 53.64(c)(6).

Equitable has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies. Equitable Exhibit I, Items 53.64(c)(3) and 53.64(c)(8).
Equitable has not withheld from the market or caused to be withheld from the market any gas supplies, which should have been utilized as part of a least cost fuel procurement policy. Equitable Exhibit I, Item 53.65(5).
Equitable has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests. Equitable Exhibit I, Item 53.65(3).

Equitable’s contracts with affiliates for the purchase of gas are consistent with a least cost fuel procurement policy. Equitable Exhibit I, Items 53.65(1) and 53.65(4).

Neither Equitable nor its affiliates have withheld from the market any gas supplies, which should have been utilized as part of a least cost fuel procurement policy. Equitable Exhibit I, Item 53.65(5).

G.
An Uncontested Matter − Discounting or Waiving of Tariff Rates


The discounting or waiving of tariff rates was not a contested issue in this proceeding as it was in Equitable’s 2004 and 2005 Section 1307(f) proceedings.  While a settlement was reached in the 2004 Section 1307(f) proceeding, the issue was fully litigated in the Company’s 2005 1307(f) proceeding.  As a result, the Commission issued an Order at Docket No. R-00050272, providing guidance on the treatment of discounts and waivers in future 1307(f) proceedings.  The Commission’s Order required that if Equitable exercised its discretion to discount or waive tariff rates in the future, the Company must provide a demonstration of the positive benefits to customers as a result of the discounts or waivers.  Equitable addressed the discounting or waiving of rates in the testimony of its witness John M. Quinn.  No party proposed any PGC disallowance as a result of the discounting or waiving of tariff rates in this Section 1307(f) proceeding.
H.
Settlement Tariff Supplement


Totaling $14,026, the Settling Parties agree removal of the Industry Publication and Services Costs from the PGC calculation does not materially impact the proposed PGC rate of $13.74 per Mcf.  The remaining settlement terms and conditions do not require adjustment to the form of tariff supplement included with the April 1 filing.  The proposed form of tariff supplement to be filed in compliance with an Order approving this Settlement is as presented with the April 1 filing.  The PGC rate to be placed into effect as of October 1, 2008, will need to correspond to the October 1, 2008 quarterly filing pursuant to 52 Pa. Code Section 53.64(i)(5).
I.
Evidentiary Basis


The Settling Parties believe the testimony and exhibits sponsored by the Company, OTS, OCA, OSBA, NRG and U.S. Steel fully support the fairness and reasonableness of the proposed Settlement and demonstrate that it is in the public interest.  Accordingly, at the hearing held on June 25, 2008, the Settling Parties proposed, with the presiding Administrative Law Judge’s approval, that Equitable’s April 1 filing be marked as Equitable Exhibit I and that it, along with the statements of testimony and associated exhibits of the various Settling Parties, as set forth in the Settlement, be admitted into the record by stipulation without the necessity of calling witnesses to the stand for the purpose of authenticating their respective statements and exhibits and being available for cross-examination made unnecessary by virtue of the Settlement.  The parties confirm, however, that to the extent any testimony and accompanying exhibits are inconsistent with this Settlement, they are deemed withdrawn.  If for some reason the Commission should reject all or any part of this Settlement, a hearing will be held on the subject issues prior to Commission disposition.
J.
Settlement Perspective


The Settling Parties agree that based upon the evidence of record in this proceeding, the resolution of the issues proposed in the Settlement is in the public interest and consistent with the requirements of Section 1318 of the Public Utility Code.  Although the Settling Parties may not be in total agreement with respect to the issues resolved by this Settlement, they believe the proposed Settlement provides an appropriate basis for settlement of their differences as to all issues.  Equitable, OSBA, OTS, OCA, NRG, U.S. Steel and IOGA attached statements in support of the Settlement.  Dominion Retail and Hess, as stated above, do not oppose this Settlement.


Except where expressly noted to the contrary, the Settling Parties present this Settlement only in the context of Equitable’s 2008 Section 1307(f) proceeding in an effort to resolve outstanding issues in a manner, which is fair, reasonable and in the public interest.  This
Settlement reflects compromises on all sides and is presented without prejudice to any position any of the Settling Parties may have advanced or may advance in the future, and without prejudice to the positions initially advanced by the Settling Parties on the merits of the issues.  Those positions are preserved should the Commission reject this Settlement in whole or in part.  In such event, all parties retain the right to litigate their respective issues and may withdraw from the Settlement, or a portion of the Settlement, within five days of a Commission Order rejecting the Settlement in whole or in part.  Regardless of whether this Settlement is approved or not, the Settling Parties agree no adverse inference shall be drawn, nor shall prejudice result, to any party joining in the Settlement in this or any future proceeding as a consequence of this Settlement.

III.
DISCUSSION


The Commission encourages parties in contested on-the-record proceedings to settle cases.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings benefit not only the individual parties, but also the Commission and all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.



By definition, a “settlement” reflects a compromise of the positions that the parties of interest have held, which arguably fosters and promotes the public interest.  When active parties in a proceeding reach a settlement, the principal issue for Commission consideration is whether the agreement reached suits the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991).  In their supporting statements, Equitable, the OTS, OCA, OSBA, U.S. Steel, NRG and IOGA conclude, after extensive discovery and discussion, that this Settlement resolves all contested issues in this case, it fairly balances the interests of Equitable and its ratepayers, it is in the public interest, it is consistent with the requirements of Section 1318 of the Public Utility Code, 66 Pa. C.S. §1318, and it should be approved.  The Settling Parties declare three reasons why adoption of this Settlement is in the public interest.  These reasons include satisfactory termination of this proceeding, avoidance of further litigation and possible appeals, and establishment of purchased gas rates that will be consistent with a least cost fuel procurement policy.

A.
Equitable’s Position


Equitable posits the Settlement terms and conditions serve the public interest for several reasons.


1.
Unaccounted For Gas


Equitable explains it agreed in settlement of its 2007 Section 1307(f) proceeding to submit a UFG study with its testimony in this proceeding.  While the Commission approved the settlement term in the 2007 proceeding, Vice Chairman Cawley expressed concern with the reported level of Equitable’s system UFG in a Statement issued in that proceeding.


Company witness Thomas P. Wiggers presented the Company’s UFG Study in Equitable Statement No. 3 in this year’s proceeding.  Mr. Wiggers identified the factors known to contribute to UFG on the Equitable system and identified the following list of programs Equitable has established to reduce leakage:
· Reduction in Idle Service Lines
· Renewed Service Lines (Main to Curb)

· Renewed Main Line

· Coated Pipe
· Leaks Reported/Repaired

· Leaks Repaired from Reportable/Non-Reportable Incidents

(Equitable St. 3 at 16-19).

Mr. Wiggers explained further how Equitable’s system differs from other Pennsylvania jurisdictional distribution companies.  In addition to owning distribution assets, Equitable also owns transmission assets, as well as a significant amount of gathering lines.  Gathering facilities experience a higher level of lost and unaccounted for gas than distribution or transmission facilities.  Gathering facilities also have different maintenance standards than distribution and transmission facilities.  Gathering systems are constructed exclusively to transport well-head production to transportation or distribution facilities, and only in rare instances, do they incidentally provide service to end-use customers.  The decision to invest in gathering facilities is based on the projected level of supply from the upstream production wells.  Approximately thirty-six percent (36%) of the total gas supply into Equitable’s system is delivered through some portion of its gathering assets or aggregated by Equitable from deliveries into the distribution system (Equitable St. 3 at 23-24).


Equitable reported a UFG percentage of 6.95% based on Total Supply of 52,741,688 Dth and Total Deliveries of 49,076,056 Dth, the details of which are presented further in Exhibit TPW-7 to Equitable Statement 3.  OTS, through its witness Michael J. Gruber, reviewed the UFG Study and the related retention allowance for transportation service customers.  The Settling Parties agree the Company’s UFG as reported in this proceeding is acceptable.  Equitable has agreed to continue its efforts to analyze its system UFG and in its 2009 Section 1307(f) filing, it will provide an exhibit with its testimony supporting the weighted average retainage rate applicable to all transportation customers and the percentage of unaccounted for gas and company use gas.  Equitable will also track and report efforts made to reduce UFG on its system.  Equitable submits these actions are reasonable and adequate and consistent with the public interest.


2.
Exchange Transactions


Equitable opines it adequately supported the reasonableness of four park transactions and, in settlement, the OCA has agreed to withdraw its adjustment related to these transactions.  These four park transactions netted in excess of $1.3 million in credits for 
Equitable’s customers against PGC costs (OCA St. 1 at 6).  Consistent with the settlement in Equitable’s 2007 Section 1307(f) proceeding, the Settlement here again notes that, to avoid disallowance of future exchange transactions, the Company must either: (i) demonstrate the exchanges were carried as imbalances on Equitrans at no additional charge or cost to PGC customers; or (ii) enter into financial transactions that protect PGC customers from the price risk associated with the exchange transaction.  Equitable has further agreed that net revenues from exchange transactions will continue to be credited to PGC customers through its tariff.  Equitable suggests these settlement terms appropriately consider the interests of the Company and the customer, and are similar to settlement terms the Commission approved in Equitable’s 2006 and 2007 Section 1307(f) proceedings.  Equitable accepts the foregoing in settlement of this proceeding.


3.
Retention Allowances for Delivery Service to NRG and U.S. Steel


Equitable notes its presently effective Tariff Rule 11.4 allows it to discount the retention allowance for delivery service customers.  Retention allowances for delivery service to NRG and U.S. Steel were discussed in Equitable’s 2006 Section 1307(f) and addressed as follows:

(a)
In consideration of the fact that the USX contract has only 14 months to run and the importance of the USX plant to Equitable’s service territory, Equitable may continue the retention discounts in accordance with the contract and to recover same through its PGC rate until the expiration of the contract.

(b)
As NRG is a public utility providing essential human needs services with competitive alternatives to Equitable’s service (including both oil and by-pass) and an exposure to load loss, Equitable may continue the retention discounts in accordance with the contract and to recover same through the PGC rate until such time as the effectuation of rates pursuant to the Commission’s Order in Equitable’s next base rate proceeding at which time the recovery of the discount will be reflected in base rates and not in the PGC rate.



In regard to delivery service to NRG under its existing delivery service agreement, Equitable believes the Settlement reaffirms the understanding the Commission previously accepted in the 2006 Section 1307(f) proceeding, including that part which provides that Equitable’s contract for service to NRG meets the test for PGC customers covering fuel retainage discounts.  Equitable posits reaffirmation is not controversial and is consistent with past Commission action.


Equitable and U.S. Steel are negotiating a new delivery service agreement.  Equitable reviewed the integrity of the pipelines used to serve U.S. Steel.  Its analysis suggested an appropriate level of retainage would be not more than 3.4%, meaning that U.S. Steel receives service from Equitable through facilities which do not incur the system average retainage percentage.  U.S. Steel witness Ronald D. Cerminaro requests that the Commission approve a retainage rate for U.S. Steel of 1.5%.  U.S. Steel raises a number of arguments in support of its request.


Equitable notes the Settling Parties, including not just Equitable but the OTS, OCA and OSBA, as well, agree that U.S. Steel should be afforded a retainage rate of 1.5% beginning June 1, 2008, and continuing for the term of the delivery service agreement presently under negotiation between Equitable and U.S. Steel.  In addition, the Settlement authorizes Equitable to recover the costs of the U.S. Steel discounted retainage through the PGC on an annual basis.  Equitable may also pursue such means as it believes are necessary to attempt to bring U.S. Steel’s actual retainage amounts more in line with the 1.5% rate approved here.


U.S. Steel has recently announced a $1 billion capital improvement project involving the construction of two new technologically and environmentally advanced coke batteries and a new cogeneration facility at its Clairton Plant.  Equitable advises a 1.5% retainage rate will further the public interest by aiding U.S. Steel in pursuing this project, which Mr. Cerminaro testified will help to retain existing jobs in Western Pennsylvania and based on news reports, could create over 600 new construction jobs in the Mon Valley (U.S. Steel St. 1 at 5-6).

4.
Price Spike


The OSBA addressed the matter of the Dominion reporting error in Equitable’s 2005, 2006 and 2007 Section 1307(f) proceedings.  In this proceeding, Equitable has agreed to continue to monitor the status of the West Virginia Civil Action, Betsy J. Jacquet, Patricia E. Kuzara, and others similarly situated v. Dominion Transmission, Inc., Dominion Resources, Inc., Dominion Virginia Power, Dominion North Carolina Power, Civil Action No. 05-C-351.  If class action status is granted, Equitable will seek to intervene in the proceeding.  Equitable accepts the foregoing in settlement of this proceeding.

5.
Industry Publication and Services Costs


Equitable has agreed to withdraw the costs associated with the use of the Intercontinental Exchange Trading Platform, membership fees to the North American Energy Standards Board and costs associated with several industry publications from its PGC rate calculation.  The Company will seek to recover these costs in its pending general rate proceeding.  Equitable believes this accommodation is reasonable to all parties.


6.
Discounting or Waiving of Tariff Rates


Equitable acknowledges the discounting or waiving of tariff rates was not a contested issue in this proceeding as it was in Equitable’s 2004 and 2005 Section 1307(f) proceedings.  Equitable addressed the discounting or waiving of rates in the testimony of its witness John M. Quinn.  No party proposed any PGC disallowance as a result of the discounting or waiving of tariff rates.

B.
OTS’ Position


OTS professes the Settlement appropriately balances the interests of the Company and its customers.  It maintains the proposed Settlement is in the public interest and should receive Commission approval without modification.

1.
Least Cost Fuel Procurement Policy


OTS notes Equitable’s 2008 Section §1307(f) filing proposed to increase its PGC rate from the currently effective $11.81/Mcf to $13.74/Mcf, resulting in a $1.93/Mcf increase.  OTS did not propose an adjustment to Equitable’s proposed PGC rate.  Instead, OTS agrees that the natural gas costs that Equitable incurred during the historic period adhered to a least cost fuel procurement policy.  OTS suggests adhering to a least cost procurement policy benefits ratepayers, because least cost gas directly impacts customer gas bills and obligates the Company to provide safe, adequate and reliable service.  After reviewing the filing, extensive discovery and settlement discussions, OTS maintains that Equitable’s gas purchasing practices have satisfied its least cost procurement obligation.  Accordingly, OTS recommends that the Commission adopt the Company’s proposed PGC rate without modification.

2.
Unaccounted For Gas


OTS agrees the Company’s claim for UFG in this proceeding is acceptable.  OTS reviewed the Company’s UFG and Company use gas and noted that the UFG and Company use gas represented 7.68% of total losses.  This 7.68% was a decrease from the Company’s 10.1% losses in 2007, but higher than other natural gas distribution companies (“NGDCs”) (OTS St. 1 at 7).   In rebuttal, Equitable noted that unlike other NGDCs which primarily own distribution facilities, Equitable owns a significant amount of gathering facilities that experience a higher level of UFG and Company use gas than distribution facilities (Equitable St. 3‑R at 6‑7).   OTS did not recommend an adjustment for the Company’s UFG and Company use gas in this proceeding.  To ensure this issue continues to receive review, however, the Settlement requires the Company to track and report efforts made to reduce UFG on its system in the Company’s 2009 Section 1307(f) proceeding.  Tracking and reporting these efforts, OTS opines, serves the public interest, because Equitable’s ratepayers pay for UFG and in this time of record high gas prices, all customers will benefit by efforts to address UFG that could potentially lower the PGC rate.


Additionally, OTS recommended that the Company’s retention allowance for transportation customers be equal to the delivery service shrinkage to ensure no cross-subsidization occurs between PGC and transportation customers (OTS St. 1 at 6).    The Company’s current retention allowance is 6% for commercial and industrial customers and 8% for all other customers and, as mentioned above, its delivery service shrinkage is 7.68% (OTS St. 1 at 5).   According to Equitable’s rebuttal testimony, the average weighted retainage rate assessed to all transportation customers was 7.19% (Equitable St. 3‑R at 3‑4).   Equitable further stated that, because UFG and Company use gas is impacted by many variables and is always fluctuating, the weighted average retainage percentage collected from transportation customers will never exactly equal the delivery service shrinkage (Equitable St. 3‑R at 4).  The Company’s 7.19% weighted average retainage assessed to transportation customers represents 93.6% of the Company’s 7.68% shrinkage, which OTS submits shows no substantial cross-subsidization exists between PGC and transportation customers.  In the Company’s 2009 Section 1307(f) proceeding, the Settlement requires the Company to provide an exhibit with its testimony supporting the weighted average retainage rate to transportation customers and the percentage of UFG and Company use gas.  OTS suggests this Settlement term is in the public interest, because it provides information necessary to ensure no cross-subsidization occurs in future PGC proceedings.

3.
Retention Allowances for Delivery Service to NRG and U.S. Steel


OTS did not propose retainage adjustments in this PGC proceeding.  The Settlement addresses the U.S. Steel and NRG contracts and expressly finds that both satisfy the test for PGC customers receiving fuel retainage discounts as set out in Docket No. R-00050272.  OTS maintains the test given there is satisfied here, because both U.S. Steel and NRG have
competitive alternatives, are important customers in Equitable’s service territory, and Equitable may face a significant loss of load if the discount is not permitted.  As such, OTS asserts these Settlement terms are in the public interest and consistent with prior Commission Orders.

4.
Public Interest


Based upon its analysis of the filing, OTS urges acceptance of the proposed Settlement as in the public interest.  Resolution of this case by settlement rather than litigation, OTS submits, will avoid the substantial time and effort involved in continuing to formally litigate all issues in this proceeding at the risk of accumulating excessive expense.  OTS further submits acceptance of the Settlement will negate the need for an evidentiary hearing, the preparation of main and reply briefs, the preparation of exceptions and reply exceptions, and the possible filing of appeals.

5.
Integrated Settlement


OTS reminds us that the Settlement is conditioned upon the Commission’s approval of all terms and conditions contained therein and should the Commission fail to grant full approval or otherwise modify the terms and conditions of the Settlement, the Company or OTS may withdraw from it.  OTS agrees to settle this case without any admission or prejudice to any position that it might adopt during subsequent litigation in the event the Settlement is rejected by the Commission or otherwise properly withdrawn by any other party.  If the ALJ recommends that the Commission adopt the Settlement as proposed, OTS agrees to waive the filing of exceptions.  OTS, however, does not waive its right to file reply exceptions to any modifications to the terms and conditions of the Settlement or any additional matters the ALJ may propose in his Recommended Decision.  OTS also reserves the right to file reply exceptions to any exceptions the Company may file.
C.
OCA’s Position


OCA, in its complaint filed on March 13, 2007, identified a number of potential issues concerning whether the Company’s proposed PGC rates are consistent with a least cost fuel procurement policy.  OCA wanted to ensure the resulting rates and charges were not excessive, unjust, unreasonable or discriminatory or otherwise contrary to Commission regulation or policy.  Based upon the information it obtained through the discovery process and in negotiations, OCA submits the proposed Settlement is in the public interest.  It identifies the following resolution of issues as persuasive.


1.
Exchange Transactions


On the issue of Equitable engaging in four park transactions during the period under review, OCA notes proceeds from exchange transactions are shared 75% to PGC customers and 25% to the Company.  Consistent with the sharing procedures, $1,787,750 in revenues realized from Equitable’s exchange activities have been returned to PGC customers.



Nevertheless, OCA in prepared direct testimony, proposed a disallowance related to the four transactions.  OCA explains the Company’s prepared testimony and earlier documentation did not sufficiently support Equitable’s claim that: (1) its park exchange transactions did not increase the gas costs of PGC customers; and (2) gas the Company received under its park transactions was held as an imbalance on Equitrans until it was returned to the counter-party.  After review, however, of more detailed information provided by the Company in further discovery, OCA concludes that Equitable adequately explained how the park exchange volumes were carried as imbalances under its no-notice arrangement with Equitrans.  Accordingly, OCA now is satisfied these exchanges were carried at no additional charge or cost to PGC customers.



OCA believes the Settlement addresses its concerns about issue.  The Settlement provides that Equitable will document information on no-notice imbalances on Equitrans and 
make it available to OCA for review in subsequent Section 1307(f) proceedings.  Going forward, Equitable will record on a monthly basis the following information on its no-notice imbalances on Equitrans: (1) planned end-of-month imbalance; (2) actual end-of-month imbalance; and (3) an explanation for the difference between the planned and actual end-of-month imbalance.  OCA suggests this information will be more readily available to the parties for review in subsequent PGC proceedings.


2.
Industry Publication and Service Costs


OCA notes Equitable proposed to recover through PGC rates costs associated with a web-based natural gas trading platform, membership in the North American Energy Standards Board and costs related to subscriptions to industry publications.  OCA opposed the recovery of these costs through PGC rates, because they do not constitute risk management tools eligible for recovery in a PGC proceeding.  Equitable withdrew its claim for these costs in the instant proceeding, while OCA contends these costs are more appropriately addressed in a general rate proceeding.  At the same time, OCA retains the right to contest recovery of these costs in the general rate proceeding.
D.
OSBA’s Position


OSBA, in its complaint filed on March 17, 2008, also identified several issues concerning whether the Company’s proposed PGC rates are consistent with a least cost fuel procurement policy.  OSBA wanted to ensure the resulting rates and charges were not excessive, unjust, unreasonable or discriminatory to small business customers or otherwise contrary to Commission regulation or policy.  Because of information obtained through the discovery process and in negotiations, OSBA also joins in this Settlement.  Of particular importance to it, the OSBA points to the following issue.


On November 24, 2004, the Energy Information Administration (“EIA”) released a Weekly Gas Storage Report that led to a significant spike in natural gas prices, apparently as a 
result of a clerical error in the underlying data supplied by Dominion Transmission, Inc. (“DTI”).  In the 2005 Dominion Peoples Natural Gas Company Section 1307(f) proceeding, the Commission required any natural gas distribution company (“NGDC”) in the Commonwealth “actively seek to recover from its suppliers, including its affiliates, the amounts paid for gas supplies that were in excess of reasonably anticipated prices as a result of the DTI reporting error.”  Peoples Natural Gas Company 1307(f) Proceeding, Docket R-00050267 (Order entered September 30, 2005), at 16.  A class action lawsuit commenced against DTI in West Virginia Jacquet, et al. v. Dominion Transmission, Inc., supra.  At this time, OSBA suggests it is unclear if Jacquet will survive a motion to dismiss and receive class action designation.  The Settlement, however, requires Equitable to intervene in the class action on behalf of its customers, if Jacquet survives the motion to dismiss and is given a class action designation.


Also for the reasons set forth in the Settlement, OSBA supports the proposed Settlement and respectfully urges approval in its entirety.
E.
U.S. Steel’s Position


U.S. Steel filed a complaint on April 9, 2008, wherein it raised a concern with Equitable’s proposed 3.4% maximum retainage rate that if applied to U.S. Steel, would have resulted in over a 100% increase from the negotiated retainage rate of 1.5% under U.S. Steel’s most recent contract.  Additionally, U.S. Steel noted that any Equitable transfer to its affiliate, Equitrans, LP (“Equitrans”), of the distribution system that the Company used to serve U.S. Steel would risk further increases to U.S. Steel’s gas distribution rates.  Accordingly, U.S. Steel argued the Company should not be able to institute its proposed maximum retainage rate or transfer distribution assets to Equitrans without the participation and input of U.S. Steel.


U.S. Steel submits approval of the proposed Settlement with respect to the issue it raises is overwhelmingly in the best interest of the parties.  Specifically, U.S. Steel notes the Settlement recognizes that its facilities do not incur the system average retainage percentage and it has the capability of bypassing Equitable (Settlement at 9).  The Settlement further
acknowledges that U.S. Steel, an important customer to Equitable, is also an integral part of the Western Pennsylvania economy, contributing over $433 million annually and providing jobs for over 5,000 employees (U.S. Steel St. 1 at 3) (describing other contributions of U.S. Steel to the region).  As U.S. Steel witness Ronald D. Cerminaro stated:
U.S. Steel’s operations at the Clairton, Edgar Thompson and Irvin Plants and other locations in the Pittsburgh region have a large impact on our employees and others in the service territory.  We are one of the most significant employers in Southwestern Pennsylvania.  A study by the American Iron and Steel Institute concluded that each steel industry job generates seven jobs in other economic sectors.
Id. at 5.  Mr. Cerminaro further testified:
Q.
In addition to this general impact, has U.S. Steel announced any new initiatives for the Mon Valley Works that will enhance the economic development benefits of the facility?

A.
Yes.  Earlier this year, we announced a proposal to construct new coke batteries at the Clairton Plant.  This proposed project will not only help to retain existing jobs in Western Pennsylvania, but will also create hundreds of new construction jobs in the Mon Valley.  The combination of a 1.5% retainage rate and an appropriate delivery service rate will aid U.S. Steel in pursuing this project.
Id. at 5‑6.



Accordingly, the Settling Parties agree a 1.5% retainage rate is appropriate for U.S. Steel in order to recognize the importance of retaining U.S. Steel as a vital Equitable customer and maintaining the presence of U.S. Steel’s operations in Western Pennsylvania by ensuring that production costs are not adversely impacted by dramatic increases in natural gas retainage rates.  The effective date of June 1, 2008 for this rate reflects a compromise of  U.S. Steel’s litigation position that the rate should be retroactive to the date it filed the complaint (U.S. Steel St. 1 at 8).  U.S. Steel has been paying a retainage rate of 4% since January 1, 2008,
under a temporary contract that was in place while negotiation of the permanent retainage rate continued.  Id.  U.S. Steel posits the June 1, 2008 effective date for return to the 1.5% retainage rate will ensure that it is not further disadvantaged financially due to the regulatory process necessary to approve this Settlement.


U.S. Steel also opines the Settlement provides Equitable with the opportunity to recover the costs associated with U.S. Steel’s negotiated retainage rate through the PGC on an annual basis and authorizes Equitable to “pursue such means as it believes are necessary to attempt to bring U.S. Steel’s actual retainage amounts more in line with” the agreed upon 1.5% retainage rate (Settlement at 9).  In exchange for this provision, Equitable agrees to pursue all appropriate regulatory approvals, if those activities include the potential transfer of facilities serving U.S. Steel to Equitrans.  Id.  Thus, U.S. Steel explains the Settlement reflects compromises between it and Equitable that are without prejudice to any position a Settling Party may have advanced, as well as any position advanced by any non-signatory party.


U.S. Steel, therefore, urges approval of the Settlement without modification.  The Settlement results in a retainage rate for U.S. Steel that will permit Equitable to continue serving U.S. Steel, while also providing U.S. Steel with the ability to control production costs and remain an integral part of the economy of Western Pennsylvania.  While the Settling Parties have invested time and resources negotiating this Settlement, U.S. Steel suggests this process has allowed the Settling Parties and the Commission to avoid expending substantial resources that would have been required to fully litigate these issues, while still reaching a just, reasonable and fair result that is in the public interest.  Approval of the Settlement without modification, U.S. Steel contends, will further permit the Commission and Settling Parties to avoid incurring the additional time, expense and uncertainty of further litigation or appeal and otherwise advances the policy of this Commission to encourage parties to resolve contested proceedings through the settlement process.  See, 52 Pa. Code §69.391.
F.
NRG’s Position


NRG explains it is a certificated public utility providing steam, hot water and chilled water in portions of the 21st and 22nd wards in the city of Pittsburgh.  NRG is a dual-fuel facility with respect to its energy sources for the production of steam, hot water and chilled water.  NRG’s steam generation plant is capable of generating steam and hot water by means of natural gas and/or fuel oil and chilled water by means of natural gas and/or electricity.  NRG buys natural gas from a gas marketer and natural gas is delivered to its steam plant via Equitable’s gas distribution system.  NRG buys electricity from an electric marketer via Duquesne Light Company’s distribution system.


In 2005, NRG entered into a transportation contract with Equitable pursuant to which it received retainage cost reductions in accordance with Equitable’s tariff.  In Equitable’s Section 1307(f) proceedings in 2005 and 2006, a challenge was raised to Equitable’s previously approved practice of including retainage cost reductions granted to certain transportation customers in its PGC rates.  The Commission reversed this practice with the exception of certain customers, who could meet an articulated two-pronged test.  NRG was one of the customers meeting the test requirements.  In settlement of the 2006 Section 1307(f) proceeding, collection of its retainage cost reduction from PGC customers was grandfathered until Equitable’s next base rate case.  In subsequent cases, however, Equitable raised the issue of having contracts for which it could not include retainage cost reductions in PGC rates, including NRG’s contract, declared illegal, unreasonable and contrary to public policy.  NRG intervened in this proceeding to assure its transportation contract was not declared illegal, unenforceable or against public policy.


NRG opines the proposed Settlement maintains the status quo with respect to its contract and retainage cost reductions, as well as Equitable’s opportunity to collect the costs from its PGC customers.  NRG asserts the proposed Settlement fully addresses the concerns it held regarding its existing transportation contract with Equitable.  Consequently, it urges approval of the Settlement.
G.
IOGA’s Position


IOGA is a non-profit trade association representing Pennsylvania independent oil and natural gas producers and marketers.  IOGA’s members include Pennsylvania natural gas producers that produce, transport and market their Pennsylvania Appalachian natural gas production to Equitable and other companies for transportation over Equitable’s pipeline system.  IOGA’s members also include Commission-licensed natural gas suppliers (“NGSs”) that transport and market natural gas, including Pennsylvania Appalachian production, over Equitable’s pipeline system and provide natural gas supply services to retail customers in Equitable’s service territory.



IOGA intervened because IOGA member NGSs and their customers, as well as IOGA member producers, could be affected by changes in the level of the retention allowance to be charged to delivery (transportation) service customers and PGC customers established in this proceeding.  Equitable’s retention allowance is based upon the amount of shrinkage experienced on its system (OTS St. 1 at 2).   Shrinkage is the total of UFG and Company use gas.  Id.   UFG is the difference between the total volume of gas available from all sources and the total volume of gas sales, net of interchange and company use.  Id. at 4.
   Company use gas refers to gas that Equitable uses for compressors and dehydration units (Equitable St. 3 at 29).   The amount of UFG is the largest item that determines shrinkage, which in turn determines the retention allowance (OTS St. 1 at 4).


IOGA notes Rule 11.4 of Equitable’s tariff currently provides for 6% delivery service shrinkage for commercial and industrial (“C&I”) transportation customers and 8% for all other transportation customers.  Rate AGS (“Appalachian Gathering Service”) does not specify the retention allowance charged to producers of Pennsylvania Appalachian natural gas supply, but instead provides that the rate for the service will be determined by negotiation and Equitable will retain a separate quantity of gas for fuel, lost and unaccounted for gas.
   PGC customers are not charged Equitable’s retention allowance directly,
 but the amounts charged to transportation customers under Rule 11.4 and to producers under Rate AGS are credited to PGC customers, so any under-recovery of shrinkage under Rule 11.4 and Rate AGS is included in the PGC and recovered from PGC customers (OTS St. 1 at 3).


In its previous Section 1307(f) proceeding at Docket No. R‑00072111, IOGA notes the Commission approved the parties’ settlement increasing Equitable’s retention allowance under Rule 11.4 from 5% to 6% for C&I transportation customers, effective October 2007.  The settlement retained the existing retention allowance of 8% for all other transportation customers.  Vice Chairman Cawley, however, expressed concern with the large amounts of UFG and Company use gas presented through OCA’s testimony.
   The Vice Chairman stated that if the OCA’s amounts were correct, “both PGC and transportation customers are paying a very substantial premium for gas service.”  Accordingly, the Vice Chairman directed OTS and the other statutory advocates to provide a better record in Equitable’s next 1307(f) proceeding as to why the increased retention allowance is just and reasonable.



IOGA submits the Company and the statutory advocates have established that there should be no change in this proceeding to the level of the retention allowance charged to transportation customers and included in the rates of PGC customers, because no cross-subsidization exists between transportation and PGC customers.  Equitable’s UFG study
determined that for the period November 2006 through 2007, its UFG was 6.95% (Equitable St. 3 at 24), and its Company use gas was 0.74%, (Equitable St. 3 at 29; OTS St. 1 at 5), for a total system average retention allowance of 7.68% (Equitable St. 3‑R at 2; OTS St. 1 at 5).   Initially, OTS argued Equitable’s retention allowance should equal Equitable’s delivery service shrinkage, and Equitable should charge this rate to all transportation customers (OTS St. 1 at 5).   OTS explained the rationale for its proposal:
The retention allowance and shrinkage rate should be the same to ensure that there is no cross-subsidization between transportation and PGC customers.  If the Company’s retention allowance is lower than the shrinkage rate, the cost of gas for PGC customers will increase because the transportation customers will not be paying for the shrinkage associated with their usage.  Conversely, if the retention allowance is higher than shrinkage rate, the PGC customers will receive a lower rate than they should.

Id. at 6.



The proposed Settlement envisages no change in the retention allowances established in Equitable’s 2007 Section 1307(f) case to be charged to transportation customers, because, IOGA asserts, the record shows no cross-subsidization exists between transportation and PGC customers under current rates.  Responding to OTS, Equitable stated that UFG and Company use gas “is impacted by many variables and, as a consequence, is always changing.  Therefore, the weighted average retainage percentage collected from transportation customers will never exactly equal the actual total system UFG and Company use percentage experienced” (Equitable St. 3‑R at 4, 7‑11).   The weighted average retainage rate assessed to all transportation customers for the period of October 2007 through February 2008 was 7.19%.  Id. at 4.  Equitable points out that this rate is within 93.6% of its total system UFG and Company use level of 7.68% to show that there is no significant cross-subsidization between transportation customers and PGC customers warranting a change in the transportation retainage rates established in the Company’s last Section 1307(f) case, effective October 2007.
   Equitable also expects this small difference between the weighted average retainage rate and total system UFG and Company use gas to decrease to a level closer to its total system UFG and Company use gas as more history of charging the higher C&I retainage rate becomes available.  Id.


OTS also asserted that Equitable’s total system UFG and Company use level of 7.68% is higher than other gas utilities, and proposed that the Commission order Equitable to track and report its efforts to reduce its UFG annually in its PGC filings.  Id. at 7‑8.   In response, Equitable argued that OTS’ comparison was inaccurate because, among other things, Equitable’s asset portfolio is dissimilar to other utilities since Equitable owns a significant amount of gathering facilities (Equitable St. 3 at 23; Equitable St. 3‑R at 7).   Although Equitable’s testimony suggests the level of its total system UFG is adversely impacted by its gathering facilities, IOGA notes Equitable’s UFG study did not distinguish or determine UFG according to gathering, distribution or transmission facilities.


IOGA submits that this is appropriate – as is socialization of Equitable’s recovery of total system UFG – in view of the lack of a clear distinction between Equitable’s distribution and gathering facilities
 and the undisputed benefits accruing to Equitable’s sales and delivery service customers and to Equitable’s pipeline system by the Company’s ownership and operation  of these facilities.  Significantly, Equitable’s Appalachian production is lower priced than Equitable’s Southwest production.
   In addition, Pennsylvania Appalachian production delivered through Equitable’s gathering/distribution system (“Appalachian – Direct”) is lower priced than Equitable’s Southwest production, as well as Appalachian production delivered
through interstate pipelines (“Appalachian – Transport”).
   Thus, IOGA opines increases in the level of Pennsylvania Appalachian production that flows through Equitable’s gathering/ distribution facilities reduces Equitable’s reliance on interstate pipeline supplies, which in turn reduces the variable costs associated with transporting gas from the Texas and Louisiana production areas to Western Pennsylvania.   Indeed, IOGA notes Equitable reduced its contractual capacity on Equitrans in 2006 by 55,528 Dth per day for a savings of about $3.3 million annually (Equitable St. 3‑R at 7).   Increased use of Pennsylvania Appalachian production, IOGA submits, also protects Pennsylvania customers from the supply risks associated with relying on a gas supply located primarily in hurricane-prone regions.  Id.   Accordingly, IOGA opines increased use of Pennsylvania Appalachian production, as required by the Commission’s regulations,
 is in the best interest of Equitable’s sales and delivery service customers.

H.
Position of Non-Settling Parties


Complainants Hugh G. O’Donnell, at Docket No. C‑2008-2036012, Brian Buzzelli, at Docket No. C‑2008-2037346, Brian Richards, at Docket No. C‑2008-2041432, and Michael J. Bezak, at Docket No. C‑2008-2047807, did not actively participate in this proceeding.  Nevertheless, these Non-Settling Parties received a copy of the Settlement when Equitable filed the Joint Petition for Settlement with the Commission and served a copy upon them, together with the Settling Parties’ statements in support of the Settlement, on July 11, 2008.  On that same date, I issued a Sixth Interim Order and served it upon all parties, including the Non-Settling Parties, together with a copy of the Settlement.  That Sixth Interim Order directed any party, who wished to do so, to file and serve comments or objections to the Settlement on or before July 24, 2008.  None chose to do so.


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.  As the foregoing discussion recites, the Non-Settling Parties received the Settlement and were accorded an opportunity to be heard thereon.  Therefore, their due process rights have been protected.
I.
Recommendation


Upon due consideration of the terms and conditions of the Joint Settlement Agreement, including the supporting statements of the parties, this Settlement constitutes a fair, just and reasonable resolution of the Commission’s investigation.  Therefore, the Joint Settlement Agreement is in the public interest and should be approved.  For the same reasons, the complaints of the Non-Settling Parties should be dismissed.
IV.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.

2. Equitable Gas Company is pursuing a least cost fuel procurement policy during the relevant time period consistent with its obligation to provide safe, adequate and reliable service to its customers in compliance with Section 1318 of the Public Utility Code, 66 Pa. C.S. §1318.
3. Equitable Gas Company rates for purchased gas costs, as the parties have agreed upon in this proceeding, during the relevant time period are just and reasonable and in compliance with Section 1318 of the Public Utility Code, 66 Pa. C.S. §1318.

4. Equitable Gas Company has fully and vigorously represented the interests of its ratepayers in proceedings before the FERC and other relevant non-PUC proceedings during the relevant time period in compliance with Section 1318(a)(1) of the Public Utility Code, 66 Pa. C.S. §1318(a)(1).

5. Equitable Gas Company has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve itself from terms in existing contracts with its gas suppliers, which are or may be adverse to the interests of its ratepayers, during the relevant time period in compliance with Section 1318(a)(2) of the Public Utility Code, 66 Pa. C.S. §1318(a)(2).

6. Equitable Gas Company has taken all prudent steps necessary during the relevant time period to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies in compliance with Section 1318(a)(3) of the Public Utility Code, 66 Pa. C.S. §1318(a)(3).

7. Equitable Gas Company has not withheld from the market or caused to be withheld from the market during the relevant time period any gas supplies, which should have been used as part of a least cost fuel procurement policy in compliance with Section 1318(a)(4) of the Public Utility Code, 66 Pa. C.S. §1318(a)(4).

8. Equitable Gas Company has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests during the relevant time period in compliance with Section 1318(b)(1) of the Public Utility Code, 66 Pa. C.S. §1318(b)(1).

9. Equitable Gas Company contracts, if any, for the purchase of gas from any affiliated interest during the relevant time period are consistent with a least cost fuel procurement policy in compliance with Section 1318(b)(2) of the Public Utility Code, 66 Pa. C.S. §1318(b)(2).

10. Neither Equitable Gas Company nor any affiliated interest during the relevant time period has withheld from the market any gas supplies, which should have been used as part of a least cost fuel procurement policy in compliance with Section 1318(b)(3) of the Public Utility Code, 66 Pa. C.S. §1318(b)(3).

11. The due process rights of Complainants Hugh G. O’Donnell, Brian Buzzelli, Brian Richards, and Michael J. Bezak have been fully protected in this proceeding.
12. The Commission should approve the Joint Settlement Agreement that Equitable Gas Company, the OTS, OCA, OSBA, U.S. Steel, NRG and IOGA have submitted in this proceeding as in the public interest.
V.
RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED:

1. That the Joint Settlement Agreement that Equitable Gas Company, Office of Trial Staff, Office of Consumer Advocate, Office of Small Business Advocate, United States Steel Corporation, NRG Energy Center Pittsburgh LLC, and the Independent Oil and Gas Association of Pennsylvania have submitted at Docket No. R‑2008‑2021160 is hereby marked and identified as a late-filed ALJ Exhibit 1 and admitted into the record of this proceeding.
2.
That the Joint Settlement Agreement that Equitable Gas Company, Office of Trial Staff, Office of Consumer Advocate, Office of Small Business Advocate, United States Steel Corporation, NRG Energy Center Pittsburgh LLC, and the Independent Oil and Gas Association of Pennsylvania have submitted at Docket No. R‑2008‑2021160 is hereby approved to the extent that it is unopposed.

3. That Equitable Gas Company may file a tariff supplement, on one day’s notice to the Commission, containing changes in rates to provide for the recovery of its costs of purchased gas, consistent with the terms and conditions of the Joint Settlement Agreement.

4. That the complaints of the Office of Consumer Advocate, Office of Small Business Advocate, and United States Steel Corporation at Docket Nos. C‑2008‑2034000, C‑2008‑2034099, and C‑2008‑2036023, respectively, are hereby sustained in part and dismissed in part consistent with the terms of this Order.

5. That the complaints of Hugh G. O’Donnell, Brian Buzzelli, Brian Richards, and Michael J. Bezak, at Docket Nos. C‑2008-2036012, C‑2008-2037346, C‑2008-2041432, and C‑2008-2047807, respectively, are hereby dismissed. 
6. That Equitable Gas Company, Office of Trial Staff, Office of Consumer Advocate, Office of Small Business Advocate, United States Steel Corporation, NRG Energy Center Pittsburgh LLC, and the Independent Oil and Gas Association of Pennsylvania shall comply with the terms and conditions of the Joint Settlement Agreement submitted in this proceeding as though each term and condition stated therein had been the subject of an individual ordering paragraph.

7. That upon Equitable Gas Company filing a tariff supplement acceptable to the Commission as conforming with this Order and the Joint Settlement Agreement and the Commission’s approval thereof, the purchased gas rates established therein shall become effective for service rendered on and after October 1, 2008.

8. That upon Commission acceptance and approval of the tariff supplement and supporting data filed by Equitable Gas Company as being consistent with this Order and the Joint Settlement Agreement, the inquiry and investigation at Docket No. R‑2008‑2021160 shall be terminated and the docket marked closed.

Date:  July 25, 2008
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� 	Although not signatories, Hess and Dominion Retail do not oppose the Settlement (Settlement, at 3, fn 2).


� 	Performance Based Rate Design No. 1 presently extends through September 30, 2009.  It provides for sharing percentages of 75%(PGC customers)/25%(Company) “on off-system sales, non-choice capacity release transactions, exchange transactions, storage management arrangements or any other transactions that use, or allow others to use, Equitable’s PGC funded upstream capacity or storage services.”


� 	Equitable defines UFG as “the difference between the measured gas volume received into the Company’s pipeline system and the measurement of gas volume that is recorded as deliveries” (Equitable St. 3 at 16.  UFG is attributed to leakage, third party drainage, theft and measurement error (Id. at 17; OTS St. 1 at 4).


� 	IOGA has a complaint pending at Docket No. C-20066800 against the rates, terms and conditions of Rate AGS and Equitable’s practices concerning the transportation of IOGA members’ Pennsylvania Appalachian production through Equitable’s pipeline system.





� 	In its annual Section 1307(f) filing, Equitable forecasts the UFG volumes for the upcoming projected period and, using the forecast and a projected cost of gas, “develops a total annual projected expense (in dollars), which includes the cost associated with UFG” (Equitable St. 3 at 23).





�	OCA’s testimony in support of the settlement increase disclosed that Equitable’s lost or otherwise unaccounted for gas for the period 2004-2006 was approximately 7.4% of total deliveries and 2.7% for Company-use, or 10.1% total, but that Equitable was projecting only 5.3% for UFG and Company use.  Statement of Vice Chairman Cawley, Pa. P.U.C., et al. v. Equitable Gas Company, Docket Nos. R-00072111, et al.





� 	The 2007 settlement required Equitable to submit a UFG study with its testimony supporting its 2008 Section 1307(f) filing.


� 	Equitable asserts C&I transportation customers should pay a lower retainage rate than residential and small commercial customers, because these large volume customers use higher pressure, larger diameter pipelines that typically experience lower levels of UFG, primarily because leaks are more easily detected and more quickly repaired, whereas residential and small commercial customers typically use lower pressure, smaller diameter pipelines that generally have higher levels of UFG.  Id. at 3.





� 	Equitable serves about 3,500 customers from what it describes as gathering facilities, and asserts that these are customers “for whom service from distribution lines is not an option.”  Id. at 7.





� 	Equitable Section 1307(f) Filing, Exhibit 1, Section I, Part D, Sheet 2 of 4 (Summary of 2007 Actual Purchased Gas Costs), lines 1 and 2 (Appalachian Purchases - $7.365/Dth), lines 3 and 4 (Upstream Pipeline Supply - $9.269/Dth ).





� 	Equitable Section 1307(f) Filing, Exhibit 1A, Section I, Part C, Sheet 5 of 7 (REVISED) (Summary of Estimated Purchased Gas Costs March 2008 through September 2008), compare line 5 (Rate for Appalachian - Direct) with line 8 (Rate for Appalachian - Transport) and line 2 (Rate for Southwest); and Section I, Part B, Sheet 2 of 6 (REVISED) (Summary of Estimated Purchased Gas Costs October 2007 through September 2008), compare line 5 (Rate for Appalachian - Direct) with line 8 (Rate for Appalachian - Transport) and line 2 (Rate for Southwest).





� 	“The development of Pennsylvania natural gas should be promoted, because it will achieve benefits that accrue to gas utilities and their customers.”  52 Pa. Code §60.1.





� 	IOGA takes no position on the stipulations that the other Settling Parties present.
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