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This Decision recommends that the Commission approve the Joint Petition for Approval of Settlement Agreement (the Settlement) submitted by the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), The Peoples Natural Gas Company d/b/a Dominion Peoples (Peoples), and Dominion Retail, Inc. (Dominion Retail), all of whom may be referred to in this Petition in their individual capacities or, collectively, as the “Petitioners.”

HISTORY OF THE PROCEEDING


On February 29, 2008, Dominion Peoples filed with the Commission a “reconciliation statement” pursuant to Section 1307(f)(3) of the Public Utility Code, 66 Pa. C.S. §1307(f)(3), in which Dominion Peoples specified for the 12-month period of February 1, 2007 through January 31, 2008: (1) the total revenues it received pursuant to Section 1307(f); (2) the total natural gas costs it incurred; (3) the difference between its Section 1307(f) revenues and costs; (4) how and why its actual natural gas costs differed from the natural gas costs that the Commission allowed Dominion Peoples to recover, on a projected basis, in the Commission’s final Opinion and Order of January 10, 2008, in Dominion Peoples’ 1307(f)-2007 proceeding at Docket No. R‑00072109; and, (5) how Dominion Peoples’ actual natural gas costs are consistent with a “least cost fuel procurement policy.”



On April 1, 2008, Dominion Peoples filed with the Commission Supplement No. 96 to its Tariff Gas – PA PUC No. 43 (“Supplement No. 96”).  Dominion Peoples filed Supplement No. 96 pursuant to Section 1307(f)(3) of the Public Utility Code, 66 Pa. C.S. §1307(f)(3), and, in it, Dominion Peoples proposed rates for its recovery of natural gas costs for the period of October 1, 2008 through September 30, 2009.  On April 1, 2008, Dominion Peoples also filed the testimony and exhibits that comprised its direct case in support of its reconciliation statement and Supplement No. 96.  Dominion Peoples’ reconciliation statement and its Supplement No. 96 have been consolidated automatically for hearing and decision.  52 Pa. Code §53.64(i)(4).


The Prehearing Conference was held in this case on April 17, 2008.  The parties who participated in the Conference were:  Peoples; OTS; OCA; OSBA; and Elena Simkovich (Ms. Simkovich)
.  At that Conference, a procedural schedule for these proceedings was adopted, which included dates for the filing of direct, rebuttal and surrebuttal testimony, and an evidentiary hearing scheduled for June 27, 2008.  The schedule was confirmed by the Prehearing Order issued
April 18, 2008.  OTS, OCA, OSBA and Dominion Retail, Intervenor,
 submitted evidence in the case.  Even as they were engaging in discovery and exchanging various rounds of testimony, the Petitioners participated in settlement discussions.



On April 17, 2008, I issued a Protective Order in this proceeding.  Additionally, the Prehearing Order and subsequent interim orders consolidated the following complaints against Peoples’ proposed 1307(f) rates with the Commission’s investigation:  The Office of Consumer Advocate, C‑2008‑2034062; Elena Simkovich, C‑2008‑2035009; The Office of Small Business Advocate, C‑2008‑2035803; Catherine A. Mishler, C‑2008‑2036071; Lee A. Thomas, C‑2008‑2037002; Aubra L. Bethune, C‑2008‑2042134; Robert F. Monroe, C‑2008‑2043643; Annie Hayes, C‑2008‑2043650; Gerald M. Balasco, C‑2008‑2044023; Robert Morgan, C‑2008‑2044073; Barbara L. Bridge, C‑2008‑2044220; and Radeanna Poole, C‑2008‑2025887.


On June 25, 2008, I was informed by counsel for Peoples that the parties to this case who had previously served testimony in this matter reached a settlement and requested that the June 27th scheduled hearing be cancelled so that the parties could finalize and execute the Settlement.  The request was granted and the parties to the Settlement were instructed to serve a copy thereof, including all attachments or exhibits to the Settlement on all non-signing parties on July 3, 2008.  



A hearing was scheduled and held on July 16, 2008, in Harrisburg to afford all non-signing parties the opportunity to object to the Settlement and for the identification and admission in to the record of all previously served testimony and exhibits.  No party appeared at this hearing to oppose the Settlement.

DESCRIPTION AND TERMS OF THE SETTLEMENT


The Settlement consists of a public and a non-public version.  The difference between the two is that the public version does not include “Appendix B”.  As stated at page 8 of the Settlement, that document contains highly confidential information.  Accordingly, Appendix B is protected from public disclosure, and access to Appendix B may only be had in accordance with the terms of the Protective Order issued in this case on April 17, 2008.  The public version of the Settlement is attached hereto as Appendix A.



The essential terms of the Settlement, found at pages 6 through 10, as follows:

A.
LEAST COST FUEL PROCUREMENT POLICY – RECONCILIATION PERIOD

Each of the seven specific findings set forth in Section 1318(a) and (b) of the Public Utility Code, 66 Pa.C.S. § 1318(a) and (b), applies to Dominion Peoples for the 12-month period of February 1, 2007 through January 31, 2008 and, as a result, the natural gas costs that Dominion Peoples incurred over the 12-month period of February 1, 2007 through January 31, 2008 were incurred under a “least cost fuel procurement policy, consistent with [Dominion Peoples’] obligation to provide safe, adequate and reliable service to its customers.”

B.
LEAST COST FUEL PROCUREMENT POLICY – PROJECTED PERIOD


Each of the seven specific findings set forth in Section 1318(a) and (b) of the Public Utility Code, 66 Pa.C.S. § 1318(a) and (b), appears to apply to Dominion Peoples for the 20-month period of February 1, 2008 through September 30, 2009 and, as a result, the natural gas costs that Dominion Peoples will incur over the 20-month period of February 1, 2008 through September 30, 2009 appear that they will be incurred under a “least cost fuel procurement policy, consistent with [Dominion Peoples’] obligation to provide safe, adequate and reliable service to its customers.”


It is understood and expressly agreed that the Commission’s findings and conclusion relating to the projected 20-month period of February 1, 2008 through September 30, 2009, are made solely for the purpose of setting prospective rates. The terms and conditions of this Settlement Agreement are not intended to limit or prevent in any way the Petitioners or any future complainant from challenging (1) the application of the seven specific findings set forth in Section 1318(a) and (b) of the Public Utility Code to Dominion Peoples for the actual 20-month period of February 1, 2008 through September 30, 2009 and, therefore, (2) whether the natural gas costs actually incurred by Dominion Peoples over that 20-month period were incurred pursuant to a “least cost fuel procurement policy, consistent with [Dominion Peoples’] obligation to provide safe, adequate and reliable service to its customers.”

C.
 NATURAL GAS SUPPLY RATES AS OF OCTOBER 1, 2008


On October 1, 2008, Dominion Peoples may place into effect the natural gas supply rates that are set forth on Appendix “A” to this Joint Petition.


It is recognized and acknowledged that, except for the banking, balancing and advancing (“BB&A”) charges, the natural gas supply rates set forth on Appendix “A” (1) may be superseded by Dominion Peoples’ October 1, 2008 quarterly recalculation of its natural gas cost recovery levels, in accordance with the Commission’s regulation at 52 Pa. Code § 53.64(i)(5); and, (2) will be updated to reflect the latest NYMEX prices for the projected portion of the 20-month period of February 1, 2008 through September 30, 2009.

D.
UNACCOUNTED-FOR GAS

Dominion Peoples will immediately initiate steps to begin monitoring Unaccounted for gas (“UFG”) levels on its gathering system.  Dominion Peoples will begin to quantify UFG levels as soon as possible once an initial detailed operational review of its gathering system is conducted.  This review is needed in order to separately identify and segment, among other things:
a.
all gas measurement points (and associated volumes) where gas is delivered from the gathering system into the transmission system;

b. all end-use customers (and associated volumes) that are located on the gathering system; and

c. all gas used in the operation of compression and dehydration units located on the gathering system.

Dominion Peoples will provide available gathering system UFG data and report related findings in its 2009 1307(f) proceeding.

E.
RETAINAGE WAIVERS

For all customers that currently receive a full or partial waiver of retainage and whose current contracts expire between October 1, 2008 and September 30, 2009, Dominion Peoples will perform and file updated net benefit tests in the context of the 2009 1307(f) proceeding to determine the appropriate levels of retainage waivers to be effective on October 1, 2009.

Dominion Peoples also agrees that it will not exceed the current aggregate level of retainage waivers for the customers set forth in Highly Confidential DP Exhibit No. 17.  The customers identified in Highly Confidential DP Exhibit No. 18 will continue to receive waivers of gas retainage through the term of their current contracts, at the levels reflected in Dominion People’s April 1, 2008 filing.  Highly Confidential DP Exhibit Nos. 17 and 18 are appended to the Non-Public Version of this Joint Petition as Appendix “B”.

F.
RETAINAGE LEVELS

Effective October 1, 2008, the tariffed retainage percentages for Rate GS‑T and Rate T will be:

Rate GS-T: 7.5%


Rate T: 5.4%

Updated summer-to-summer unaccounted for gas (“UFG”)/Company Use/Loss data will be provided in the 2009 1307(f) proceeding in order to examine a possible change to the class-based retainage rates.  The changes to the Rate GS-T and T tariffed retainage percentages that are being made pursuant to the settlement are reflected on Appendix “C” to this Joint Petition.

G.
SHARING MECHANISMS

Capacity Releases - The current sharing mechanism, which was approved in the 1307(f)-2002 case, established that the first $200,000 in annual revenues generated from releases will be credited to 1307(f) customers and any annual capacity release revenues above $200,000 will be shared 70%/30% (customer/Company).  The parties agree that Dominion Peoples will extend this program for a one-year period that will end September 30, 2009.  Dominion Peoples maintains the burden of proving that any proposed sharing mechanism beyond September 30, 2009 is in the public interest.
Off-System Sales/Parks/Loans - The current sharing mechanism, which was approved in the 1307(f)-2006 case, established that proceeds from off-system sales, parks and loans that utilize off-system assets paid for by 1307(f) customers will be shared 75%/25% (customer/Company).  The parties agree that Dominion Peoples will extend this program for a one-year period that will end September 30, 2009.  Dominion Peoples maintains the burden of proving that any proposed sharing mechanism beyond September 30, 2009 is in the public interest.
H.
EIA/DTI NOVEMBER 2004 REPORTING ERROR
Dominion Peoples will continue to monitor the status of West Virginia Civil Action No. 05-C-351 related to the Dominion storage reporting error.  If class action status is granted, The Peoples Natural Gas Company will seek intervention in such proceeding.
I.
BANKING, BALANCING & ADVANCING

The parties agree that Dominion Retail may raise the issue of supplier access to Banking, Balancing and Advancing (“BB&A”) capacity in Dominion Peoples’ 2009 1307(f) proceeding.  All parties reserve the right to respond to the positions taken by Dominion Retail on the BB&A issue in that case.
J.
LOCAL GAS SUPPLY PRODUCTION ENHANCEMENT

As outlined in the Direct and Supplemental Direct Testimony of Ronald D. Walther, all parties agree that it is prudent for Dominion Peoples to undertake the initial phase of the local gas supply enhancement program which likely will entail increased local gas purchases.  Dominion Peoples agrees to report on the results of the initial phase of the program in its 1307(f)-2009 proceeding.
K.
HEDGING PROGRAM

The parties agree that DP will continue its current hedging program, as outlined in DP Exhibit No. 10.



In addition, the Settlement contains standard provisions that the Petitioners agree to waive the filing of Exceptions, if it is recommended the Commission approve the Settlement without exception or reservation.  Additionally, the Petitioners agree that the Settlement will become effective on the date the Commission enters a final order adopting the terms and conditions of the Settlement without exception or reservation.


The Petitioners have attached their respective Statements in Support of the Settlement as Appendices D through H to the Settlement.

FINDINGS OF FACT


Based on the evidence of record in this consolidated proceeding, and as required by Section 1318(a) and (b) of the Code, 66 Pa. C.S. §1318(a) and (b), the following findings are made:



1.
Dominion Peoples has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Energy Regulatory Commission (Dominion Peoples St. 3, at 2-5; and Dominion Peoples Ex. 15).



2.
Dominion Peoples has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve it from terms in existing contracts with its gas suppliers which are or may be adverse to the interests of its ratepayers (Dominion Peoples St. 1, at 3-8, and 16-50; Dominion Peoples St. 1-S, at 1-8; Dominion Peoples St. 2, at 2-14; and Dominion Peoples Exs. 2-10, and 12-14).



3.
Dominion Peoples has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies (Dominion Peoples St. 1, at 3-16, and 43-56; Dominion Peoples St. 1-S, at 5-8; Dominion Peoples St. 2, at 2-14; and Dominion Peoples Ex. 1-9 and 12-14).



4.
Dominion Peoples has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy (Dominion Peoples St. 1, at 61).



5.
Dominion Peoples has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests (Dominion Peoples St. 1, at 3-16; Dominion Peoples St. 1-S, at 5-8; and Dominion Peoples Exs. 3, and 6-7).



6.
Each contract for the purchase of gas from Dominion Peoples’ affiliated interest is consistent with a least cost fuel procurement policy (Dominion Peoples St. 1, at 59-61; and Dominion Peoples Exs. 3, and 6-7).



7.
Neither Dominion Peoples nor its affiliated interest has withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy (Dominion Peoples St. 1, at 61).

DISCUSSION
It is the policy of the Commission to encourage parties to contested on-the-record proceedings to settle the dispute.  See, 52 Pa. Code §5.231(a).  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may include review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings not only benefit the individual parties, but also the Commission and all other ratepayers of the respondent utility.



The Petitioners recognize these benefits from the Settlement, when they state, at pages 11-12:

1.
By resolving all the issues raised by Dominion Peoples’ reconciliation statement, Supplement No. 96, the Settlement Agreement allows all the Petitioners to avoid the vagaries and uncertainties associated with full litigation of those issues;

2.
The Settlement Agreement allows the Petitioners to rededicate their resources to other matters and to save the cost of litigation; 

3.
The Settlement Agreement provides for the recovery of natural gas costs that are just and reasonable; and 

4.
The Settlement Agreement promotes administrative ease and efficiency for Your Honor and the Commission by reducing litigation and decision-making time.



In addition to these reasons, each of the Petitioners has submitted a statement in support of the Settlement, providing specific reasons from each Petitioner’s viewpoint why the Settlement should be approved.


In its Statement in Support, Appendix D to the Settlement, the OTS notes that its analysis confirms the representations in the Settlement that the natural gas costs incurred by Peoples during the historic period were incurred under a least cost fuel procurement, and that this protects ratepayers from unnecessary and imprudent gas costs.  The OTS also notes that the Settlement provides that the natural gas costs to be incurred by Peoples are to be based on sound purchasing plans designed to fulfill the requirement that it procure fuel under a least cost policy.  It is the belief of OTS that the continuation of the hedging program will help to reduce the volatility of gas prices without dramatically impacting the overall cost of gas, and that maintaining the changes instituted in Peoples’ last 1307(f) proceeding will further assist in reducing volatility by avoiding the risk of single date purchasing.  The OTS further observes that the continuation of the sharing mechanism in the existing ratio provides sufficient incentive to Peoples to maximize the potential of the asset while simultaneously benefiting customers by flowing the additional revenue back through the purchased gas cost, thereby lowering the overall cost of purchased gas.  The OTS believes that the agreement for Peoples to initiate steps to monitor unaccounted for gas on its gathering system will assist it in identifying and correcting leaks.  This, in turn, should result in lowering Peoples’ Lost and Unaccounted For Gas (LUFG) fees charged to the PGC, a benefit to the PGC customers.  Concerning the proposed change in the retainage levels, it is the position of the OTS that proper retainage levels are necessary to ensure that transportation customers contribute an adequate amount in support of LUFG, so as to equalize the responsibilities of the rate classifications and equitable contributions to LUFG.  See, OTS Statement in Support, Appendix D to the Settlement, at pages 3-5.


The OCA believes the Settlement is in the public interest and should be approved because Peoples’ purchased gas cost rate is consistent with a least cost fuel procurement policy.  The OCA also believes that the proposed limitations on retainage waivers are in the public interest.  The OCA also supports the Settlement because of the provisions therein for monitoring unaccounted for gas.  See, OCA Statement in Support, Appendix E to the Settlement at 4-8.


The OSBA’s Statement in Support appears to be based specifically on two provisions of the Settlement.  First, the OSBA references the Commission’s Order in Peoples Natural Gas Company 1307(f) Proceeding, Docket No. R-00050267, entered September 30, 2005, at 16, pertaining to the significant spike in natural gas prices that occurred as a result of an Energy Information Administration weekly gas storage reporting error on November 24, 2004.  The OSBA also references a class action brought in West Virginia with respect to the reporting error and spike in prices, Jacquet et al. v. Dominion Transmission, Inc., et al., Docket No. 2:05-cv-00548 (S.D. W. Va.).  Noting that a motion to dismiss has been filed in Jacquet, and that it is unclear if the case will be given class action status, the OSBA specifically supports that part of the Settlement requiring Dominion Peoples to intervene in that case if it survives the motion to dismiss and is given class action status.  Second, the OSBA supports the provisions of the Settlement extending the “off-system sales revenue” and the “capacity release” sharing mechanisms until September 30, 2009.  Additionally, the OSBA notes that the provisions extending the mechanisms also provide for evaluation of the mechanisms and the opportunity to litigate the issue of changing the two-tiered mechanism to a straight 75/25 split in next year’s Section 1307(f) proceeding.  See, OSBA Statement in Support, Appendix F to the Settlement, at 2-4.


Dominion Retail supports the Settlement because the issue of increased supplier access to banking, balancing and advancing (“BB&A”) capacity on the Dominion Peoples’ system has been preserved for litigation in Peoples’ next year’s Section 1307(f) proceeding.  Additionally, Dominion Retail supports the Settlement because the proposed Settlement retainage levels are a compromise among the parties and Dominion Retail also endorses the development of updated summer-to-summer data for examination in Peoples’ next 1307(f) case.  See, Dominion Retail Statement in Support, Appendix G to the Settlement, at 1-2.


Peoples, in its Statement of Support, references the provisions of the Settlement specifically supported by the OTS, OCA, OSBA, and Dominion Retail.  These include the provisions pertaining to monitoring for unaccounted for gas, the amount of the Settlement retainage waivers, the Energy Information Administration reporting error, and the BB&A issue.  In addition, Peoples notes (Appendix H to The Settlement, at 12) that:
… in its Direct Testimony, Dominion Peoples proposed revisions to Rates CS-S and CS-L to expand the availability of 1307(f) sales services to natural gas distribution companies (“NGDCs”) and add the delivery charge applicable to NGDCs under transportation rate schedule GS-T to Rates CS-S and CS-L.  (Dominion Peoples Statement No. 3 at 5-6 and DP Exhibit No. 16).  The proposed changes were prompted by a small NGDC’s request to receive sales service.  Dominion Peoples was unable to honor that request because of the current applicability provisions of Rate Schedules CS-S and CS-L.  These non-controversial proposed changes would be beneficial to smaller NGDCs who seek alternatives to supply acquisition on their systems by purchasing sales service from larger proximate NGDCs.  This is consistent with the least cost gas purchasing policy set forth in Section 1307(f) of the Public Utility Code and the Commission should approve the tariff changes as filed.  Significantly, no party filed any testimony opposing the tariff changes.  Thus, Dominion Peoples requests that these unopposed tariff changes reflected on Sheets 37-40 in DP Exhibit No. 16 and attached to this Statement in Support as Attachment “A”, be approved by the Commission.  (Emphasis in original; footnote omitted).



Upon review of the terms of the Settlement, and consideration of the positions of the parties in their respective statements in support of the Settlement, it is my opinion that the Settlement submitted in this proceeding is in the public interest and should be approved.  Additionally, as requested by Peoples, the proposed revisions to Rate Schedules CS-S and CS-L should also be approved.

ORDER


THEREFORE,



IT IS RECOMMENDED:



1.
That the Commission approve, without modification, the Joint Petition for Approval of Settlement submitted by The Peoples Natural Gas Company d/b/a Dominion Peoples, the Commission’s Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, and Dominion Retail, Inc., at Docket No. R-2008-2022206.


2.
That The Peoples Natural Gas Company d/b/a Dominion Peoples, having agreed to do so, shall not implement the proposed tariff changes in Supplement No. 96 to its Tariff Gas – PA PUC No. 43.



3.
That The Peoples Natural Gas Company is authorized to file a tariff or tariff supplement containing rates, rules, and regulations identical to those set forth in Appendix “A” to the Joint Petition for Approval of Settlement and as proposed for Rates CS-S and CS-L in Supplement No. 96 to its Tariff Gas – PA PUC No. 43, to become effective for service rendered on and after October 1, 2008.



4.
That the complaints of the Office of Consumer Advocate, C‑2008‑2034062; Elena Simkovich, C‑2008‑2035009; the Office of Small Business Advocate, C‑2008‑2035803; Catherine A. Mishler, C‑2008‑2036071; Lee A. Thomas, C‑2008‑2037002; Aubra L. Bethune, C‑2008‑2042134; Robert F. Monroe, C‑2008‑2043643; Annie Hayes, C‑2008‑2043650; Gerald M. Balasco, C‑2008‑2044023; Robert Morgan, C‑2008‑2044073; Barbara L. Bridge, C‑2008‑2044220; and Radeanna Poole, C‑2008‑2025887, are sustained or dismissed consistent with this Order.



5.
That upon the filing of a tariff or tariff supplement and the Commission’s approval thereof as being in compliance with this Order, the investigations at Docket No. R‑2008‑2022206, shall be terminated and the dockets marked closed.
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� 	The “active parties” to this case were Peoples, OTS, OCA, OSBA, Ms. Simkovich, Hess Corp., intervenor, Dominion Retail, Inc., intervenor, and, briefly, Robert F. Monroe.





� 	Hess Corporation, intervenor, did not submit testimony or participate in the Settlement.  Hess Corporation, however, does not oppose the Settlement.
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