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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition is the Petition for Clarification and/or Reconsideration of Commission’s Order of May 28, 2008 (Petition) filed by Tod and Lisa Shedlosky (Shedloskys) on June 12, 2008.
  Pennsylvania Electric Company (Penelec) filed an Answer to the Petition on June 23, 2008.            

History of Proceeding

On October 5, 2006, the Shedloskys filed a Complaint with the Commission alleging that Penelec required them to pay in excess of $53,000 for the relocation of a pole located in a right-of-way on land owned by the Shedloskys.
  The Complaint alleged that Penelec unreasonably relied on provisions of its Tariff, Electric Pa. P.U.C. No. 77, for the computation and collection of the costs.  Further, the Shedloskys alleged that Penelec’s charges were unreasonable in light of the right-of-way agreement (ROW) between the Shedloskys’ predecessor in title to the subject real estate and Penelec.

On November 6, 2006, Penelec filed its Answer and New Matter, admitting and denying various averments of the Complaint and questioning the jurisdiction of the Commission with respect to interpretation of the ROW.

The Initial Hearing occurred on April 12, 2007.  Both Parties were represented by counsel.  The Shedloskys presented one witness and introduced five exhibits.  Penelec presented four witnesses and submitted seven exhibits.       A transcript of the proceeding containing 108 pages was produced.  Both Parties timely filed both Main and Reply Briefs.  The record closed on June 22, 2007.  

By Initial Decision issued August 2, 2007, Administrative Law Judge (ALJ) Wayne L. Weismandel dismissed the Complaint for failure to meet the burden of proof.  The Shedloskys filed Exceptions to the Initial Decision on August 22, 2007.  Penelec filed Reply Exceptions on September 4, 2007.  By Opinion and Order entered on May 28, 2008, the Commission held that it had no jurisdiction to interpret the ROW because that was a real property claim which belonged in a court of general jurisdiction.  The Commission determined that, if the controversy were decided based on Penelec’s tariff, the relocation charge was appropriate.  The instant Petition seeks reconsideration of the Commission’s determination and a refund of the relocation charge.         

Background

On July 1, 1960, Penelec entered into the subject ROW with Frank and Janet Hollar.  The ROW allowed Penelec to locate its poles on the Hollars’ property.  Shedlosky Exh. 2.  Mr. Shedlosky, who is a commercial real estate developer, purchased the land identified in the ROW from the Hollars’ estate and planned to subdivide it.  Shedlosky MB at 3.  To receive approval for the subdivision plan, Mr. Shedlosky had to acquire a Highway Occupancy Permit (HOP) from the Pennsylvania Department of Transportation (PennDOT).  The HOP required the relocation of Penelec’s poles on the property because they were in the PennDOT defined right-of-way and restricted access to the property.  Tr. at 7, 17; Shedlosky MB at 3.  In March 2006, Mr. Shedlosky received Penelec’s cost estimate of $53,284.82 to relocate the poles.  Shedlosky Exh. 3.  When notified of the ROW, Penelec responded that it nonetheless required payment for the pole relocation pursuant to the terms of its tariff.  Shedlosky Exh. 4.  An invoice for $53,284.82 was issued by the utility on May 12, 2006, and the Shedloskys paid the amount under protest.  Penelec completed the pole relocation in August 2006.  Shedlosky MB at 4.    

Discussion

Initially, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Section 5.572(a), 52 Pa. Code § 5.572(a) and (d), provides that:  

(a)
Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like shall be in writing and shall specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appro​priate record references and specific requests for findings or orders desired.

(d)
Petitions for rescission or amendment may be filed at any time according to the requirements of section 703(g) of the act (relating to fixing of hearings).  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553 (1982), 1982 Pa. PUC LEXIS 4 *12.  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.  


In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that: 


Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considera​tions which appear to have been overlooked by the Commission.  

Additionally, a petition for reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.  


In the instant Petition, the Shedloskys state that the Commission’s May 28, 2008 Opinion and Order held that it had no jurisdiction over the pole relocation because the issue was subject to interpretation of the ROW.  The Shedloskys argue that, because the Commission acknowledged that the ROW took precedence over Penelec’s tariff in this instance, any monies charged pursuant to the terms of the tariff were collected unlawfully and should be refunded.  Petition at 2-3.  


In our May 28, 2008 Opinion and Order, we held the following:


This Commission is not the proper forum to resolve a controversy which will determine property rights, that is a matter for a court of general jurisdiction.  See Anne E. Perrige v. Metropolitan Edison Co., C-00004110 (July 11, 2003) (holding that, in a dispute regarding the location of a right-of-way, the Commission had no jurisdiction to interpret the meaning of the written right-of-way).  See also Fiorillo v. PECO Energy Co., Docket No. C-00971088 (September 15, 1999) (citing Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (October 25, 1995) where the Commission stated that real property issues such as trespass and whether or not utility facilities are located pursuant to valid easements or rights-of-way are within the exclusive jurisdiction of the Courts of Common Pleas of the Commonwealth).  
Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937, slip op. at 6-7 (May 28, 2008).  We also stated that, although we believed that the controversy belonged in Common Pleas Court, we would nonetheless render a determination based on the rules of Penelec’s tariff in the event that the Court decided that the matter should be adjudicated by this Commission.  We found that, if Rules 7 & 8 of Penelec’s tariff were controlling, the relocation charge was appropriate.  Slip op. at 10-15.  



As noted above, if this controversy were to be decided pursuant to the Code, this Commission’s Regulations, and Penelec’s Tariff, we would hold that Penelec acted appropriately when it charged the Shedloskys for relocating the electric poles.  If we had found that Penelec’s charge violated its Tariff, we could order it to refund the relocation charge.  The facts of this case do not support a refund under the Tariff.  Given our disposition of the Tariff-related issues, any order made by this Commission to refund the relocation charge would necessarily be based on an interpretation of the ROW.  It is not within our mandate to issue a determination regarding whether or not Penelec acted appropriately and in accordance with the provisions of the ROW when it charged the Shedloskys for relocating the poles.  At this point, any refund must be sought in Common Pleas Court.    


We are not persuaded by the Shedloskys’ argument that we erred by failing to direct Penelec to refund the charge for relocating the electric poles; THEREFORE,  


IT IS ORDERED: 



1.
That the Petition for Clarification and/or Reconsideration of Commission’s Order of May 28, 2008 filed by Tod and Lisa Shedlosky on June 12, 2008, is granted as to the request for clarification, and denied as to the request for reconsideration.    


2.
That the Secretary of the Commission shall mark this proceeding closed.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 7, 2008
ORDER ENTERED:  August 7, 2008
	� 	By Opinion and Order entered June 25, 2008, in order to retain jurisdiction of the matter, the Commission granted the Petition, pending review of and consideration on the merits. 


	� 	The pole relocation required reconfiguration of Penelec’s facilities, four poles were moved and one new pole installed.  Tr. at 32, 61.  
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