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HISTORY OF THE PROCEEDING

On February 25, 2008, Adriana S. Hickey (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) regarding her electric service to 30 Yarnall Lane, Glen Mills, Pennsylvania 19342 (“Service Address”).  Complainant is represented by Mr. John M. Hickey, Esquire.  Complainant alleged her bill for electric service was incorrect in that the August 2007 bill was excessive and beyond normal use in prior years.  Complainant challenged the bill and states that PECO admitted to an estimate charge.  Complainant also stated that PECO sent a technician to the Service Address to test the meter.  Complainant reported that the PECO technician was brazen and confident in conduct and communication stating that a challenge to the meter readings in court would be a waste of time because the technician would win.  Complainant requests the Commission investigate and take the appropriate action against PECO.  
On April 4, 2008, PECO filed an Answer, New Matter and Preliminary Objection nunc pro tunc in this dispute.  PECO acknowledged that its Answer was due March 25, 2008.  PECO averred that counsel, Mr. Michael S. Swerling, Esquire, experienced an emergency medical condition on March 13, 2008, which rendered him unavailable for over one week.  It is because of these circumstances that the pleading was filed late.  PECO requested the acceptance of the filing due to factors beyond its control.
PECO denied any incorrect charges on the Complainant’s bill and admits that the June and July 2007 bills were based on estimated readings that proved to be under-estimations. PECO states that it corrected the under-estimations with the August bill that was based on an actual reading.  PECO admits that a field technician investigated on October 3, 2007, the accuracy of the meter.  Complainant declined any appliance analysis, a drop load test and a passing load test.  The technician did perform an instrument test and determined that the meter was working properly.  PECO requests that the complaint be dismissed.

By way of New Matter and Preliminary Objection, PECO requested that specific language used by the Complainant in the formal Complaint as grounds for the preliminary objection pursuant to 52 Pa.Code § 5.101(a)(2)(pleading includes scandalous or impertinent matters).  The language was:

(1) “I am given to understand the PUC is a ‘rubber stamp’ for the utility companies in Pennsylvania.” and

(2) “requesting in writing from my elected representatives if they can provide me with assurance that a fair and balanced reasonable an [sic] non [sic] arrogant solution will be attempted.” 
Complainant’s counsel, Mr. Hickey, did not answer the Preliminary Objection.

A Hearing Notice dated May 16, 2008, notified the parties that an Initial Hearing was scheduled for Wednesday, July 23, 2008 at 10:00 a.m.  This case was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.
A Prehearing Order dated May 22, 2008, directed among other things that: (1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party; (2) any party may lose the case if they do not take part in the hearing; and (3) the parties should use best efforts to notify the ALJ of the telephone number for a party or any proposed witness if the telephone number is different from what is listed on the Hearing Notice.
The Initial Hearing convened as scheduled on July 23, 2008.  The ALJ attempted to contact Mr. John M. Hickey, Esquire but reached a voice greeting.  The ALJ left a message which identified her, stated that the purpose of the call was to convene the hearing, left a telephone number where she could be reached and stated that she would call back in about ten minutes.  Mr. Michael S. Swerling, Esquire appeared representing PECO accompanied by one witness, Ms. Renee Tarpley.  The ALJ told Mr. Swerling that she would call him back in about ten minutes because she had not reached Mr. Hickey.  The ALJ reconvened the hearing at about 10:10 a.m.  The ALJ telephoned Mr. Swerling first and again attempted to reach Mr. Hickey.  Again the ALJ was greeted by a voicemail for Mr. Hickey’s office.  The ALJ left a message that the hearing would proceed without Mr. Hickey.  The ALJ stated she left a previous message which contained her contact number.

The ALJ referenced the matter of the Preliminary Objection and noted that Mr. Hickey did not answer or otherwise oppose the objection.  The ALJ ruled that the statements highlighted included impertinent matter as suggested by PECO consistent with 52 Pa.Code § 5.101(a)(2).  The ALJ directed that the language be stricken from the pleadings.

The ALJ then noted that neither the Complainant nor counsel was present.
  The Complainant did not contact the ALJ before the hearing.  The ALJ checked with the office to see if Complainant had contacted the office regarding the hearing.  The Complainant or Complainant’s counsel had not called, faxed or otherwise contacted the office regarding the hearing.  The Complainant did not appear.  Counsel for PECO moved to dismiss the formal Complaint with prejudice for lack of prosecution.  That motion is granted pursuant to the ordering paragraphs below.  The record closed at the conclusion of the hearing on July 23, 2008.
After the hearing had adjourned at approximately 10:40 a.m. on July 23, 2008, Mr. Hickey called the ALJ’s office to apologize for missing the telephonic hearing.  Mr. Hickey stated he was delayed in court at another proceeding and his secretary was on vacation.  Mr. Hickey was told that the proceeding was conducted without him and that he was to await the written initial decision from the ALJ.

FINDINGS OF FACT
1. On February 25, 2008, Adriana Hickey filed a formal Complaint with the Commission against PECO alleging incorrect charges on her bill, her August 2007 bill was too high and she was dissatisfied with the PECO investigation of the accuracy of her meter.  
2. A Prehearing Notice dated May 16, 2008 advised the Complainant of the hearing date and time to be present and emphasized that the Complainant may lose the case if she or her counsel is not present to present her formal Complaint.  

3. A Prehearing Order dated May 22, 2008 advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.
4. None of the documents mailed to Complainant at the address provided on her Complaint was returned to the Commission by the United States Postal Service as undeliverable.
5. Complainant did not appear at the scheduled hearing.

6. Complainant did not settle or withdraw this Complaint prior to the scheduled hearing date or obtain a continuance.
DISCUSSION

In this formal Complaint, Complainant alleged PECO incorrectly billed her for electric service, specifically for August 2007, and was dissatisfied with the investigation regarding the accuracy of her metered service.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  
The issue in this proceeding is whether Ms. Adriana Hickey, as the Complainant, sustained her burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice was mailed to Complainant at the address listed on her Complaint approximately five weeks prior to the scheduled hearing and was not returned to the Commission by the post office.  Therefore, Complainant is deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.  Neither Complainant nor a representative licensed to practice law in this Commonwealth appeared at the scheduled hearing.  
Although counsel for the Complainant contacted the office of the ALJ to apologize for not appearing at the scheduled hearing, the offered excuse was not reasonable.  It is unreasonable to conclude that a conflicting proceeding which allegedly delayed Mr. Hickey from the PUC proceeding was impromptu on July 23, 2008 at 10 a.m.  Mr. Hickey should have had notice of the conflicting proceeding and should have taken appropriate steps to alert the ALJ of the conflict prior to the time scheduled to convene the PUC proceeding.  Further, if the conflicting proceeding was scheduled for a time earlier than 10 a.m. on July 23, 2008, then Mr. Hickey should have requested a continuance for a later time or day to avoid the circumstances that he alleged occurred.  Mr. Hickey failed to take such appropriate steps.  The failure to appear is not excused.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed with prejudice.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. As the Complainant, Ms. Adriana Hickey had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Preliminary Objection filed by Michael S. Swerling on behalf of PECO in the formal Complaint of Ms. Adriana Hickey at Docket No. C-2008-2026499 is granted and the complaint is amended consistent with this Order.

2.
That the motion by Mr. Michael S. Swerling on behalf of PECO Energy Company to dismiss with prejudice the formal Complaint of Ms. Adriana Hickey at Docket No. C-2008-2026499 is granted.

3.
That the formal Complaint filed by Ms. Adriana Hickey against PECO Energy Company at Docket No. C-2008-2026499 is dismissed with prejudice for failure to prosecute.
4.
That the Secretary’s Bureau should mark this matter closed.

Dated: July 24, 2008

_________________________________






Angela T. Jones





Administrative Law Judge
	� 	The telephone number for Ms. Adriana Hickey was the same as the telephone number for Mr. John M. Hickey, Esquire.
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