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INITIAL DECISION

Before

Mark A. Hoyer
Administrative Law Judge

HISTORY OF THE PROCEEDING


On February 21, 2007, Bernice Dunston filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) opposing Duquesne Light’s rate increase.  On March 1, 2007, Betty Mae Bishop filed a formal complaint with the Commission against Duquesne Light opposing Duquesne Light’s rate increase.



Duquesne Light filed separate answers and new matter in response to Ms. Dunston’s complaint and Ms. Bishop’s complaint on March 27, 2007.  In each responsive pleading, Duquesne Light avers that the complaint involves a rate increase previously approved by the Commission.  Duquesne Light requests that each complaint be dismissed.  Neither Ms. Dunston nor Ms. Bishop filed an answer to Duquesne Light’s new matter pursuant to 52 Pa. Code §5.63. 


On March 27, 2007, Duquesne Light filed Respondent Duquesne Light Company’s Motion to Consolidate the proceedings on the above-captioned formal complaints (Docket Nos. C-20077421 and C-20077422).  Neither Ms. Dunston nor Ms. Bishop filed an answer or an objection to the Motion.  On April 5, 2007, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Conference Between Parties, both of the above-named Complainants and Duquesne Light.


On May 17, 2007, a Telephone Hearing Notice scheduling an initial telephonic hearing on both complaints for July 19, 2007 was sent to Ms. Dunston, Ms. Bishop and Duquesne Light.  On June 6, 2007, the undersigned issued an Order Consolidating Cases and Prehearing Order. 

 
The initial telephonic hearing convened as scheduled on July 19, 2007.  Ms. Dunston appeared pro se and testified on her own behalf.  Ms. Bishop, likewise, appeared pro se and testified on her own behalf.  Neither Ms. Bishop nor Ms. Dunston (“Complainants”) offered any exhibits at the hearing.  Duquesne Light was represented by Regina M. Sestak, Esquire.  Attorney Sestak presented the testimony of Marie Tamilia and offered six exhibits, marked Exhibit “1” through and including Exhibit “6,” that were admitted into evidence.  The transcript of the hearing contains twenty-nine (29) pages.  No briefs were filed.  
On August 9, 2007, the record was closed by Interim Order Closing the Hearing Record.
On August 13, 2007, Duquesne Light filed a Notice of Withdrawal of Appearance and Entry of Appearance at both Docket No. C-20077421 and Docket No. C-20077422.  Regina M. Sestak, Esquire withdrew her appearance and Krysia Kubiak, Esquire entered her appearance on behalf of Duquesne Light. 
FINDINGS OF FACT

1.
Complainant, Bernice Dunston, resided at 400 Park Avenue, Apartment 423, West Mifflin, PA when she filed her formal complaint.  Ms. Dunston currently resides at 38 Maryland Avenue, West Mifflin, PA (Tr. 12, 15 and 20; Exhibit 4). 
2.
Complainant, Betty Mae Bishop, resides at 400 Park Avenue, Apartment 401, West Mifflin, PA (Tr. 15). 
3.
Both Complainants, Ms. Dunston and Ms. Bishop, are residential service, non-heating, electric utility customers of the Respondent, Duquesne Light Company (Tr. 21-22; Exhibits 5 and 6). 
4.
The Commission adopted an Order at Public Meeting on November 30, 2006 approving Duquesne Light’s distribution rate increase that went into effect on January 6, 2007.  The Order was entered December 1, 2006, at Docket Nos. R-00061346, R-00061346C0001, R-00061346C0002, R-00061346C0005, R-00061346C0007 and R-00061346C0008 (Exhibit 1).

4.
Both Ms. Dunston and Ms. Bishop filed formal complaints with the

Commission opposing Duquesne Light’s rate increase after the rate increase went into effect on January 6, 2007.      

DISCUSSION



This Commission adopted an Order at Public Meeting on November 30, 2006 approving Duquesne Light’s distribution rate increase that went into effect on January 6, 2007.  The Order was entered December 1, 2006, at Docket Nos. R-00061346, R-00061346C0001, R-00061346C0002, R-00061346C0005, R-00061346C0007 and R-00061346C0008.  Both 
Ms. Dunston and Ms. Bishop (“the Complainants”) filed formal complaints with the Commission opposing Duquesne Light’s rate increase after this rate increase went into effect on January 6, 2007.  In other words, the distribution rate the Complainants oppose is a preexisting rate approved by the Commission. 


Section 1301 of the Public Utility Code (“the Code”), 66 Pa. C.S. §1301, requires that public utility rates be just and reasonable.  Where a customer is heard to complain about an existing rate, there is a strong presumption that the preexisting Commission approved rates are just and reasonable.  Duquesne Light Co., et al. v. Pa. P.U.C., 715 A. 2d 540 (Pa. Cmwlth. 1998); Popowsky v. Pa. P.U.C., 669 A. 2d 1029, 1037 n. 14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 550 Pa. 449, 706 A. 2d 1197 (1997).  The burden of proof falls upon the customer to prove that the previously approved rate is no longer reasonable, by demonstrating “recent significant changes in circumstances in the interim.”  Zucker v. Pa. P.U.C., 43 Pa. Commw. at 210, 401 A. 2d at 1380 (1979); Schellhammer v. Pa. P.U.C., 157 Pa. Commw. 86, 629 A. 2d 189, 193 (1993).  Consequently, the Complainants herein have the burden of proof.  The Complainants must demonstrate recent significant changes in circumstances, after 

December 1, 2006, which have caused the Commission approved rate to be unjust and unreasonable.  The absence of such a showing establishes prima facie evidence of the facts found in the prior order.
 


Both Complainants testified at the hearing that the rate increase in question adversely affects them because they are senior citizens living on fixed incomes.  While the undersigned is sympathetic to the Complainants’ circumstances, this testimony does not demonstrate recent significant changes in circumstances after December 1, 2006, which have caused the Commission approved rate to become unjust and unreasonable.  Therefore, the Complainants have failed to meet their burden of proof.  The Commission approved rates are just and reasonable.  See 66 Pa. C.S. §316.  Accordingly, the complaints are dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
The Complainants had the burden of proving that the Respondent’s previously approved distribution rate is no longer reasonable, by demonstrating recent significant changes in circumstances in the interim.


4.
Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby.  66 Pa. C.S. §316.  



5.
The Complainants failed to meet their burden of proving that the Respondent’s previously approved distribution rate is no longer just and reasonable.  
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the complaint of Bernice Dunston v. Duquesne Light Company, Docket No. C-20077421 is hereby dismissed.
2.
That the complaint of Betty Mae Bishop v. Duquesne Light Company, Docket No. C-20077422 is hereby dismissed.

Dated: October 24, 2007
_________________________






Mark A. Hoyer





Administrative Law Judge
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