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This Initial Decision dismisses the formal complaint filed on October 22, 2007, by Tom Peckham (Mr. Peckham) against Pennsylvania Electric Company (Penelec), at Docket No. C-20078456, alleging an inadequate service dispute and seeking damages for lost electrical equipment.
HISTORY OF THE PROCEEDING


In his complaint, Mr. Peckham alleged that his business was provided low voltage by Penelec during the week of January 15, 2007, and that, as a result of the low voltage, several pieces of electrical equipment were damaged.  Penelec’s answer denying the material allegations of the complaint was filed on November 21, 2007.


By letter dated February 21, 2008, the Commission notified Mr. Peckham and counsel for Penelec that the hearing in this case would be held, by telephone, on April 2, 2008, at 10:00 a.m.  On February 22, 2008, I issued a Prehearing Order in this case.  By letter dated March 31, 2008, the Commission notified the parties that the hearing had been rescheduled to May 8, 2008, at 10:00 a.m.


The hearing was held on May 8, 2008, as scheduled.  Mr. Peckham, who was not represented by an attorney, appeared and testified in support of his complaint.  Penelec, represented by an attorney, presented the testimony of two witnesses, and submitted one exhibit, which was admitted.  The record, consisting of the 46-page transcript of the hearing, and the one exhibit, was closed by Order issued May 29, 2008.
FINDINGS OF FACT


1.
The Complainant is Tom Peckham.  His address is 9921 Station Road, Erie, PA 16510 (Tr. 14).



2.
The Respondent is Pennsylvania Electric Company.



3.
The service addresses involved in this proceeding are 9909 and 9915 Station Road, Erie, PA.  Mr. Peckham has a gas station/convenience store at 9915 Station Road, and a pizza restaurant/deli at 9909 Station Road (Tr. 14-15).


4.
Mr. Peckham’s electrical service problems started after a motor vehicle struck a utility pole by his house.  Penelec did restore service following the motor vehicle accident (Tr. 15).


5.
According to Mr. Peckham, representatives from Penelec told him that they did not have “…the right stuff to put on this electric pole to give you the full power, but everything should be all right.  It will be down for three or four days.” (Tr. 15).


6.
Two days after the restoration of his electric service, Mr. Peckham “lost” three freezers, two coolers, and all the contents of these appliances at the convenience store/gas station.  At the restaurant, where the pizza ovens operate at 555 degrees, they could not get the temperature over 400 degrees and burned up two pizza ovens (Tr. 15-16).


7.
Mr. Peckham stated that the service personnel he had hired to repair the compressors informed him that low amperage was the cause of the damage to his electrical equipment (Tr. 16).


8.
Mr. Peckham estimated that over $13,000.00 worth of equipment was damaged as a result of the alleged inadequate electric service received from Penelec (Tr. 17-18).



9.
Mr. Peckham did submit an insurance claim for the damage to the electrical appliances at the convenience store/gas station.  His insurance coverage for that equipment carried a $1,000.00 deductible (Tr. 18).


10.
He did not submit an insurance claim for the pizza ovens, worth about $4,500.00 and $1,500.00, because he did not have an additional $1,000.00 to pay for the deductible, and was concerned that if he submitted two insurance claims, his premiums would increase “…a couple thousand dollars more.” (Tr. 18-19).


11.
Penelec witness Litzinger, Claims Supervisor, testified that Penelec is not required to provide customers with an uninterrupted power supply and does not accept responsibility for damages or losses resulting from storms or severe weather or operating problems not preventable or other non-preventable occurrences out of Penelec’s control (Tr. 21).



12.
Mr. Peckham’s loss claim filed with Penelec was assigned Claim Number 115456.  Penelec investigated and denied Mr. Peckham’s claim based on its Tariff No. 79, Rule 24, which states that Penelec is not liable for any damages due to accident, strike, storm, lightning, riot, fire, flood, legal process, state or municipal interference, or any other cause beyond Penelec’s control (Tr. 21-22; Penelec Ex. 1).


13.
The service outage experienced by Mr. Peckham occurred on January 15, 2007, when a motor vehicle struck a pole and damaging Penelec’s facilities.  In response to the accident and resulting damage to its facilities, Penelec switched a number of customers, including Mr. Peckham, to a different circuit, Number 00502-31 from its Hamot Substation, to provide for an emergency restoration of power (Tr. 22).


14.
According to Penelec witness Dzuricky, an associate engineer, Mr. Peckham, and other customers in his area, normally receive their electric service from Penelec’s 234 circuit, from Erie East.  After the vehicle/pole accident about 80 customers, including Mr. Peckham, were switched to the 502 circuit from the Hamot Substation (Tr. 31-32).


15.
Following the switching of the circuits, Penelec did perform spot checks to make sure the voltages were within the plus or minus 10% level, or a range of between 108 and 132 volts.  According to Penelec’s tariff rules, it is responsible for maintaining the voltage at the point of the meter.  The allowed variation for commercial customers is plus or minus 10%, and for residential customers is 5% (Tr. 26, and 32).


16.
Penelec monitored the voltage at the substation, and as customers called in and their inquiries referred to the Line Department, readings were taken in the field.  All indications were that the voltage was adequate (Tr. 17).


17.
Penelec witness Dzuricky visited Mr. Peckham’s properties on May 16, 2007 in response to Mr. Peckham’s complaint to Penelec.  Mr. Dzuricky inspected the property to make sure that Penelec’s circuit configuration confirmed to its circuit maps.  He also wanted to check how the electric service is delivered to Mr. Peckham (Tr. 33).


18.
Each of Mr. Peckham’s properties is served from the same transformer on a “seemabased” primary line along Station Road.  The service is underground.  The cable comes from the transformer and across the parking lot to the gas station.  From there, Mr. Dzuricky believes that line then “wraps around” the gas station to the meter on a wooden (expansion) by the restaurant.  Mr. Dzuricky believes that is where the “switch gear” is located and observed several electrical lines, described as “extension” cords, from the meter into the restaurant (Tr. 33‑34; 36).


19.
According to Mr. Dzuricky, the electrical lines from the meter into the restaurant could be the source of a substantial voltage drop.  In his opinion, these electrical lines should be eliminated by mounting a new service directly on the side of the restaurant, have heavy gauge wire going to the main distribution panel and have all the equipment tied directly into the main distribution panel (Tr. 34-35; 36).



20.
The electrical lines observed between the meter and the restaurant are not the responsibility of Penelec.  Penelec is responsible for the voltage to the meter.  However the underground cable from the transformer pole to the meter, as well as all electrical distribution equipment and lines internal to the building are owned by the customer, and are the customer’s responsibility to maintain (Tr. 35).



21.
In Mr. Dzuricky’s opinion, “low voltage” would not cause damage to heating elements, such as a light bulb, or, in Mr. Peckham’s restaurant, to the pizza ovens.  It is Mr. Dzuricky’s testimony that low voltage simply causes heating elements to operate at a lower wattage, e.g., ovens put out less heat, light bulbs get dim.  Thus, in Mr. Dzuricky’s opinion, low voltage wasn’t the cause of any damage to Mr. Peckham’s pizza ovens (Tr. 36-37).


22.
Mr. Dzuricky noted that because the area that was switched to the Hamot Substation circuit following the vehicle/pole accident contains a mixture of commercial and residential customers, Penelec was required to maintain the voltage within the plus or minus 5% range.  During the time the area was served by the Hamot Substation circuit following the accident, Penelec did not receive any other service complaints from customers in Mr. Peckham’s area (Tr. 32-33, 37-38).


23.
Mr. Dzuricky acknowledged that the service to the convenience store/gas station did not involve any “extension” cords from the meter to the building, and that there should be no voltage loss from the meter to the convenience store/gas station (Tr. 39).



24.
According to Mr. Dzuricky, a possible explanation for the damage to the electrical appliances at the convenience store/gas station was load created when they all came on following the emergency circuit switching.  Mr. Dzuricky described this as “...loss of diversity.” (Tr. 40).


25.
Mr. Dzuricky did not visit Mr. Peckham’s property until May of 2007, and cannot testify as to the service configuration that might have existed at the restaurant in January of 2007 (Tr. 42).
DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging that Penelec provided him with inadequate electric service, and requesting an award of damages for lost electrical equipment, it is clear that Mr. Peckham is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



In his complaint, Mr. Peckham requested that Penelec be required to pay damages for the electrical appliances/equipment he lost at his convenience store/gas station.  The law in Pennsylvania is quite clear that the Commission does not have the jurisdiction to order a public utility to pay monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  This was explained to Mr. Peckham at the commencement of the hearing.  It was also explained to him, that in the event the Commission should determine in this case that Penelec failed to provide him with adequate service, he would then have to initiate a civil proceeding against Penelec to try to obtain an award of damages (Tr. 11-12).


Mr. Peckham and Penelec are in agreement that certain Penelec facilities were damaged as a result of a motor vehicle striking a utility pole, and that Penelec made some adjustments to its service and facilities to restore power to Mr. Peckham’s businesses and residential customers who lost service following that motor vehicle accident.  The parties differ as to whether the subsequent damage to Mr. Peckham’s electrical appliances and equipment was the result of the changes Penelec made to its facilities to restore power after that accident.


As noted earlier, Mr. Peckham has the burden of proving that Penelec provided his convenience store/gas station and restaurant/deli with low voltage.  His evidence that he received low voltage from Penelec and that his equipment was damaged by this low voltage is based on inferences and on information told to him by others.



The information he received from others consists of a statement made by Penelec personnel after changing the circuit providing service to Mr. Peckham that “…they didn’t have the right stuff to put on this electric pole to give you full power, but everything should be all right.  It’ll be down for three or four days.” (Tr. 15).  The information he received from others also includes statements made by service technicians he employed to repair his damaged appliances and equipment, that the cause of the damage was low voltage (Tr. 16, and 25).  


This evidence is based entirely on hearsay statements, i.e., statements made outside of the hearing, by third parties, who are not testifying as witnesses, and which statements are offered to prove that he had received low voltage.  No objection to this testimony was made by Penelec.  Had Penelec properly objected to this testimony on the basis that it was impermissible hearsay, the evidence, even if it had been admitted over such an objection, would be insufficient to support a conclusion in this case, unless it was corroborated by other substantial evidence in the record of this proceeding.



The admissibility and use of hearsay testimony was addressed by the Commission in Zapatka v. Columbia Gas of Pennsylvania, Inc, 82 PA PUC 138, 143-144 (1994).  In Zapatka, the homeowner filed a complaint against Columbia Gas of Pennsylvania, Inc. (Columbia), seeking reimbursement of the costs incurred by the owner for replacing the house gas lines.  It was the owner’s contention that personnel of Columbia instructed the owner’s plumber that the house gas lines had to be replaced.  This hearsay testimony, which had been objected to by Columbia, was the only evidence concerning the alleged need to replace the gas line.  Considering the testimony and the objection, it was held that:

This testimony was objected to by the Respondent on the ground that it is hearsay.  The Complainant’s testimony on this matter clearly constitutes hearsay evidence.  With respect to such evidence, the Commission has stated, Re Duquesne Light Company, 57 PA PUC 313, 317-318 (1983), that:

In the application of the hearsay rule we are mindful that administrative proceedings are not generally subject to the strict application of the rules of evidence and that hearsay testimony may be admitted over objection.  However, if the hearsay testimony is admitted over objection, that testimony, standing alone, is insufficient to support a judgment.  Nesbit v. Vandervort (1937) 128 Pa Super Ct 58; Bickling v. Unemployment Compensation Board of Review (1975) 17 Pa Cmwlth 619.  Final support of the liberal admission of testimony is found in the Administrative Agency Law of Pennsylvania which states that “Commonwealth agencies shall not be bound by technical rules of evidence at agency hearings, and all relevant evidence of reasonably probative value shall be permitted…” 2 Pa. C.S.A. §505.  The only statutory constraint on this standard is that “[r]easonable examination and cross-examination shall be permitted.”
See, also, Collins v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. C‑20042465, entered, June 1, 2005, and Palumbo v. Equitable Gas Company, Docket No. F‑01030117, entered July 15, 2003.


However, as no objection was made to Mr. Peckham’s hearsay evidence, it appears that, to the extent it is relevant and probative on the voltage issue, it may be accorded appropriate value and weight without the need for any corroborating evidence.  Duquesne Light Company, supra.  



Mr. Peckham’s evidence also consists of the fact that within two days after Penelec switched the electrical service to restore his power, his freezers and coolers at the convenience store/gas station, and the pizza ovens at the restaurant were damaged.  In the six to eight years that he has been in business, he never had any electrical problems prior to Penelec switching the circuit, and he hasn’t had any problems with his electrical service since Penelec completed all repairs to the circuit damaged by the motor vehicle accident (Tr. 15-16, 42-43).  This, in conjunction with the statements told to him by others, leads Mr. Peckham to conclude that Penelec supplied him with inadequate voltage which caused the damage to his appliances and equipment.


Considering the record on this point, it may be concluded that Mr. Peckham satisfied the initial burden of establishing a prima facie case that Penelec provided his commercial establishments with low voltage and, in doing so, failed to provide him with adequate and reasonable electric service.


Penelec’s evidence is that it is required to provide commercial customers voltage within a range of plus or minus 10%, or between 108 and 132 volts (Tr. 25-26, 32).  This indicates that the standard voltage level would be 120 volts.  For its residential customers, the voltage range should be within plus or minus 5% (Tr. 32-33).  There are residential customers all along the circuit from the Hamot Substation to Mr. Peckham’s businesses.  Thus, Penelec was required to maintain the voltage level range of 114 to 126 volts (Tr. 32-33).  Since no other customers called Penelec to complain of problems with their electric service during the time they were switched to the Hamot Substation circuit, Penelec assumes that it maintained the voltage levels within the required ranges (Tr. 33).


Penelec’s witness Dzuricky also disputed Mr. Peckham’s position that low voltage was the cause of the damage to the electrical appliances and equipment.  According to Mr. Dzuricky, low voltage would not be the cause of damage to Mr. Peckham’s electrical appliances.  When heating elements, such as in ovens and electric lights, are subjected to low voltage, they simply operate at a lower wattage and put out less heat or light.  A motor subjected to low wattage attempts to draw more amps to get the energy needed to convert to mechanical movement.  When the voltage drops below a certain level, the motor will stall and overheat causing damage to the insulation.  According to Mr. Dzuricky, this occurs after an extended period of a motor running hot (Tr. 36-37, 40-41).


In the opinion of Mr. Dzuricky, the damage to Mr. Peckham’s electrical appliances could have resulted from what he termed “loss of diversity”.  Loss of diversity occurred when a “lot of load came on all at one time when the power was restored.” (Tr. 40).



Penelec’s evidence also consists of Mr. Dzuricky’s testimony that spot checks were done of the voltage levels subsequent to switching the circuits which showed that the voltage was within the plus or minus 10% range.  However, Mr. Dzuricky also testified that Penelec did not have any records of what the voltage readings were during these spot checks (Tr. 32, 37-38).


There was also a dispute concerning the service configuration at Mr. Peckham’s restaurant.  Penelec witness Dzuricky described the configuration as he found it in May of 2007 and March of 2008 (Tr. 33-36).  However, as Mr. Dzuricky was not at Mr. Peckham’s property in January of 2007, he cannot testify as to the service configuration that existed at that time (Tr. 42).  Mr. Peckham stated that the configuration of the service at the restaurant in January of 2007 was not the same as in May of 2007 when Mr. Dzuricky visited the property (Tr. 41).  However, there is no testimony or other evidence in this record describing the service configuration as it existed at the restaurant in January of 2007.  Accordingly, I decline to give any consideration to this testimony in deciding this matter.


Considering the entire record in this case, it is my opinion that Penelec presented sufficient evidence to rebut any prima facie case which Mr. Peckham may have established.  No additional evidence was presented by Mr. Peckham.  Thus, the only determination possible on this record is that Mr. Peckham failed to satisfy the burden of proof, and that his complaint should be dismissed.  See, Milkie, supra.; Waldron, supra.; and Replogle, supra.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this inadequate service complaint proceeding are properly before the Commission.


2.
Mr. Peckham’s request for damages for the loss of electrical appliances and equipment at his convenience store/gas station and restaurant/deli is not properly before the Commission, as the Commission lacks the jurisdiction to award monetary damages.



3.
Mr. Peckham, as the party seeking affirmative relief from the Commission, has the burden of proof that he was provided an inadequate voltage level by Penelec.



4.
Mr. Peckham presented sufficient evidence to initially satisfy the burden of proof and established a prima facie case that he had been provided inadequate voltage by Penelec.



5.
Penelec presented sufficient evidence to rebut Mr. Peckham’s prima facie case.


6.
Mr. Peckham failed to satisfy the burden of proof that he had been provided inadequate voltage by Penelec.



7.
Mr. Peckham’s complaint against Penelec should be dismissed for the failure to satisfy the burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Tom Peckham against Pennsylvania Electric Company, at Docket No. C-20078456, is dismissed for the failure to satisfy the burden of proof.

Date:  August 27, 2008



[image: image1.png]bert P. Meehan
Administrative Law Judge
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