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HISTORY OF THE PROCEEDING



On February 6, 2008, Dashnor Dosku (Complainant) filed a Formal Complaint against the Philadelphia Gas Works (Respondent or PGW) alleging that there were incorrect charges on his bill.  
PGW duly filed an Answer on April 2, 2008 and thereafter an Amended Answer on April 14, 2008.  In its Amended Answer, PGW averred that the gas service to 3871 L Street, Philadelphia, PA (Service Address) was established on April 10, 2007; that the account was listed as a commercial account; that on April 10, 2007, PGW visited the Service Address to turn on service for the 2nd floor apartment; that at that time, PGW discovered a tampered meter, i.e. that two screws were missing and a magnet was sitting on the shelf next to the meter; that PGW replaced the meter and gas service remained on; that PGW rebilled Complainant in the amount of $6,840.51 which was based upon a gas usage analysis.
A hearing was held on June 10, 2008 pursuant to due notice and a Prehearing Order.  PGW appeared by counsel with one witness.  Complainant failed to appear either in person or by counsel at the time scheduled for the hearing.  Respondent’s counsel moved to dismiss the Complaint for lack of prosecution.  The motion was taken under advisement and the hearing was adjourned.  Subsequently, it was reported to the Administrative Law Judge that the Complainant had not received notice of the hearing.  Accordingly, the Administrative Law Judge rescheduled another hearing to be held to afford Complainant an opportunity to present his case.
Thereafter, under date of June 26, 2008, a hearing Reschedule Notice was served upon the parties setting forth Thursday, August 7, 2008 at 9:30 a.m. as the date and time for the rescheduled hearing.

Pursuant to the Reschedule Notice, a hearing was held on August 7, 2008.  PGW appeared by counsel with one witness.  Again, Complainant failed to appear either in person or by counsel at the rescheduled hearing.  Respondent’s counsel again moved to dismiss the Complainant for lack of prosecution.  The motion was taken under advisement and the record was closed on August 7, 2008.

FINDINGS OF FACT


1.
The Complainant is Dashnor Dosku, 4412 Oakmont Street, Philadelphia, PA 19124.


2.
The Respondent is the Philadelphia Gas Works (PGW) which provides residential natural gas service to Complainant at the foregoing address.


3.
By Hearing Notice dated May 8, 2008 and a Prehearing Order dated May 20, 2008, written notices were sent to Complainant that a hearing was scheduled for 1:30 p.m. on June 10, 2008.  These notices were mailed to Complainant at the address provided in his Complaint.


4.
The United States Postal Service returned neither of these documents.


5.
Complainant failed to appear at the scheduled hearing either in person or by counsel.    


6.
Counsel for Respondent moved that the Complaint be dismissed for lack of prosecution.


7.
Subsequently, the Administrative Law Judge was advised that Complainant had not received notice of the June 10, 2008 hearing.



8.
The Administrative Law Judge then rescheduled another hearing to be held to afford Complainant an opportunity to present his case.



9.
Under date of June 26, 2008, a hearing Reschedule Notice was sent to the parties that a hearing was rescheduled to be held on August 7, 2008 at 9:30 a.m.  This notice was sent to Complainant at the address provided in his Complaint and was not returned by the U.S. Postal Service.


10.
Complainant failed to appear at the rescheduled hearing either in person or by counsel.



11.
Counsel for Respondent appeared and moved that the Complainant be dismissed for lack of prosecution.
DISCUSSION



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.      


Notice of the hearing in this case was sent to the Complainant on May 8, 2008 by regular first-class mail to the address listed in the Complaint.  This notice was not returned to the sender, the scheduling office for the Office of Administrative Law Judge in Harrisburg.  In addition, the Administrative Law Judge issued a Prehearing Order on May 20, 2008 which, inter alia, also set forth the hearing date and time.  This Prehearing Order was not returned to the Administrative Law Judge.


As aforesaid, Complainant did not appear at the June 10, 2008 hearing.  By reason of the fact that the Administrative Law Judge was subsequently advised that Complainant had not received notice of the June 10, 2008 hearing, a hearing was rescheduled to be held on August 7, 2008 and a Reschedule Notice was sent to the Complainant and PGW under date of June 26, 2008.  All notices and the aforementioned Prehearing Order were sent to Complainant at the address stated in the Complaint, and were not returned by the Postal Service.



Accordingly, it must be presumed that these notices, which were sent in the ordinary course of business, were received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 445 Pa. 531, A.2d 584 (1974); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); and Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).


On the dates and times of the original hearing of June 10, 2008 and the rescheduled hearing of August 7, 2008, Complainant did not appear either in person or by counsel; nor did Complainant communicate any reason for his absence.  Under these circumstances, it appears that Complainant had ample opportunity to appear and be heard in this proceeding, but failed to timely do so.  Therefore, the due process rights of Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).


By reason of the foregoing, the Complaint will be dismissed with prejudice, for Complainant’s failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
The due process rights of Complainant have been fully protected in this proceeding.       



3.
By failing to appear and be heard on his Complaint, Complainant has failed to meet his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Dashnor Dosku against Philadelphia Gas Works at Docket Number C-2008-2029546 is dismissed with prejudice.


2.
That the record in this matter be marked closed.

Date:
     _August 13, 2008___


___________________________________








Herbert Smolen







Administrative Law Judge
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