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HISTORY OF THE PROCEEDINGS
On May 19, 2008, Frank Tober (complainant) filed a formal Complaint (Complaint) against Verizon Pennsylvania, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2008-2041672.  The Complaint averred that respondent installed an underground communication cable on a township right-of-way going through complainant’s property without complainant’s knowledge or permission.
On June 10, 2008, respondent filed its Answer and New Matter (Answer), endorsed with a Notice to Plead, admitting installing facilities within an underground right-of-way belonging to the Township of Gamble, Lycoming County (Township) and Sullivan Rural Electric Cooperative with the permission of both entities.
Also on June 10, 2008, respondent filed and served its Preliminary Objections, endorsed with a Notice to Plead, pursuant to the provisions of 52 Pa.Code § 5.101(a)(1) (lack of Commission jurisdiction).
In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Preliminary Objections was due not later than June 23, 2008.  52 Pa.Code §§ 1.12(a), 1.56(a)(1) and (b), 5.101(f)(1).
Complainant did not file a timely answer to respondent’s Preliminary Objections.

By Motion Judge Assignment Notice dated August 25, 2008, respondent’s Preliminary Objections were assigned to me for a ruling.
FINDINGS OF FACT

1.
On May 19, 2008, complainant filed a Complaint against respondent with the Commission, Docket Number C-2008-2041672.

2.
The Complaint seeks to have the Commission order respondent to remove an underground communications cable within a Township right-of-way through complainant’s property or pay damages.
3.
On June 10, 2008, respondent filed and served its Preliminary Objections, endorsed with a Notice To Plead, requesting that the Complaint be dismissed for lack of subject matter jurisdiction.

4.
Complainant’s answer to respondent’s Preliminary Objections was due not later than June 23, 2008.
5.
On August 25, 2008, the case was assigned to me.
6.
Complainant did not timely file an answer to respondent’s Motion.

DISCUSSION
Respondent’s Preliminary Objections, premised upon Commission lack of subject matter jurisdiction will be granted and the Complaint dismissed.

Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Cf., Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

52 Pa.Code §5.101(a)(1)

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), app. denied, 536 Pa. 633, 637 A.2d 293 (1993).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).
The Commission has repeatedly held that it is not the proper forum for resolving controversies requiring the determination of property rights; a matter for a court of general jurisdiction.  See, Tod and Lisa Shedlosky v. Pennsylvania Electric Company, Docket Number C-20066937, Opinion and Order adopted May 22, 2008, entered May 28, 2008; Anne E. Perrige v. Metropolitan Edison Company, Docket Number C-00004110, Opinion and Order adopted July 10, 2003, entered July 11, 2003; Edward Boczar v. PPL Electric Utilities Corporation, Docket Number C-20016332, Opinion and Order adopted February 6, 2003, entered February 10, 2003; Irene Fiorillo v. PECO Energy Company, Docket Number C-00971088, Opinion and Order adopted September 15, 1999, entered September 17, 1999; Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket Number C-00945842, Initial Decision dated September 6, 1995, Order entered October 25, 1995.  See also, Fairview Water Co. v. Pa. Public Utility Comm’n, 509 Pa. 384, 502 A.2d 162 (1985) (Commission does not have jurisdiction to determine the scope and validity of an easement).
The rights of the parties with respect to the use of the Township right-of-way that goes through the complainant’s property clearly require a determination of the scope and validity of the easement.  The Commission lacks subject matter jurisdiction to make such a determination.  Complainant’s cause of action, if any, must be presented in the Lycoming County Court of Common Pleas.
I also note that Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Public Utility Comm’n, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).  Even if the Commission had subject matter jurisdiction over complainant’s Complaint, which it does not, it would be without the power to provide the relief requested.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b), 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing is not necessary in this case.  The Commission lacks subject matter jurisdiction over the Complaint.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.
2.
The Commission must act within, and cannot exceed, its jurisdiction.
3.
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.
4.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

5.
The Commission is not the proper forum for resolving controversies requiring the determination of property rights; a matter for a court of general jurisdiction.

6.
The Commission does not have jurisdiction to determine the scope and validity of an easement.
7.
The Commission lacks subject matter jurisdiction over the Complaint.
8.
The Commission is without power to award monetary damages to a private litigant.
9.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

10.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

11.
This case does not involve disputed questions of fact, but rather a question of law only.
12.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objections filed on June 10, 2008, by Verizon Pennsylvania, Inc. is granted and the Complaint filed May 19, 2008, by Frank Tober against Verizon Pennsylvania, Inc., Docket Number C-2008-2041672, is dismissed based upon the Pennsylvania Public Utility Commission’s lack of subject matter jurisdiction.
2.
That the record at Docket Number C-2008-2041672 be marked closed.

Date: August 27, 2008















Wayne L. Weismandel







Administrative Law Judge
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