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This Initial Decision dismisses the Complaint of Cynthia Contreras (Complainant) filed on February 20, 2007.  The Complainant/landlord alleged that PGW billed her incorrectly for gas usage that was the responsibility of her commercial tenant, Dario Padilla.  Philadelphia Gas Works (PGW) averred that the bill was correct as issued, and stated that during a trace meter and piping investigation conducted on March 5, 2004; foreign load was discovered at the service address.  According to PGW, because foreign load was discovered, pursuant to 66 Pa. C.S. § 1529.1, the account balance of $3,313.44 was properly transferred to the landlord/Complainant’s name on December 1, 2005.             


Administrative Law Judge (ALJ) Cynthia Williams Fordham dismissed the Complaint concluding that foreign load existed on the account and that PGW properly transferred the account to the Complainant.  


At the public meeting of August 21, 2008, the Commission affirmed the ALJ’s dismissal of the Complaint.  The Commission also imposed a civil penalty upon PGW for waiting twenty-one months to transfer the account burdened with foreign load to the landlord/Complainant’s name pursuant to Section 1529.1 of the Public Utility Code (Code).  However, for the reasons I outline below, I now believe the appropriate action is to remand this matter to the Office of Administrative Law Judge (OALJ).

The Commission has frequently addressed the issue of foreign load, but virtually all of the Commission's foreign load cases involve a public utility, a landlord and one or more residential tenants.
  In the instant matter, the first floor tenant complaining of the foreign load operated a beauty salon pursuant to a commercial lease with the landlord.  See Complainant’s Exhibit 1 and Findings of Fact 5 and 8.

The Commission's foreign load jurisprudence is based on Subchapter B of Chapter 15 of the Code, 66 Pa. C.S. §§ 1521-1533.  The phrases "dwelling unit" and "residential unit" appear throughout Subchapter B, including the definitions of "Landlord ratepayer", "Residential building", and "Tenant".  This matter should be remanded to the OALJ for appropriate factual and legal determinations regarding whether Sections 1521-1533 of the Code require a public utility to transfer an account in the instant fact pattern of a commercial tenant in a mixed use (commercial and residential) building.  

Such determinations should include whether or not the lessees and occupant of the first floor unit are "tenants" as that term is defined in the Code.  The OALJ should determine whether or not PGW violated any provisions of the Code and/or Commission Regulations in its handling of this matter, and what penalties, if any, would be appropriate if any violations are found.  One possible violation that we specifically direct the OALJ to address is the 21-month delay between the discovery of foreign load by PGW and PGW's transfer of the tenant's account balance to the landlord.  Lastly, if the OALJ determines that Section 1529.1 applies to the instant case, the OALJ should further develop the record regarding the proper allocation of the account balance existing at the time PGW placed the account in the landlord's name.  Afshari v. PPL, slip op. at 9, 12.       

 

THEREFORE, I move that:
 

1. The Initial Decision of Administrative Law Cynthia Williams Fordham is vacated consistent with this Motion.  

2. The Commission’s August 21, 2008 action on this matter is vacated.  

3. This matter is remanded to the Office of Administrative Law Judge for such development of the record as deemed appropriate to result in a Recommended Decision on Remand.     

 

 

 

___________________              __________________________________________
      DATE                                   WAYNE E. GARDNER, COMMISSIONER              
�   See, for example Afshari v. PPL Electric Utilities Corp., C-20055547 (August 15, 2007); Desai v. Columbia Gas of Pennsylvania, C-20043212 (November 30, 2006); Kiser v. Columbia Gas of Pennsylvania, Inc., C-20044110 (September 12, 2005).  
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