BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jack Navin





:








:


v.





:

C-2008-2024303







:

New Rhoads Transportation, Inc.


:

INITIAL DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDINGS
On November 21, 2007, Jack Navin (complainant) filed a formal Complaint (Complaint) against New Rhoads Transportation, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2008-2024303.  The Complaint avers misuse of required testing for controlled substances by respondent as a pretext to terminate complainant’s employment as a driver and to deny him unemployment compensation eligibility.

On March 24, 2008, respondent filed Nunc Pro Tunc Preliminary Objections (Preliminary Objections).  The Preliminary Objections presented an explanation for their late filing and requested dismissal of the Complaint based upon the pendency of a prior proceeding (lis pendens).
By Motion Judge Assignment Notice (Notice) dated August 25, 2008, the case was assigned to me for a ruling on respondent’s Preliminary Objections.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Preliminary Objections was due not later than March 31, 2008.
  52 Pa.Code §§ 1.12(a), 1.56(a)(1) and (b), 5.101(f)(1).

Complainant did not file an answer to respondent’s Preliminary Objections.

Respondent’s Preliminary Objections are procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On November 21, 2007, complainant filed a formal Complaint against respondent with the Commission, Docket Number C-2008-2024303.
2.
The Complaint avers misuse of required testing for controlled substances by respondent as a pretext to terminate complainant’s employment as a driver and to deny him unemployment compensation eligibility.
3.
Complainant and respondent are parties to a pending civil action in the United States District Court for the Eastern District of Pennsylvania, Civil Action No. 2:06-cv-04575-JS (Federal Suit), in which complainant alleges wrongful termination, civil rights violation, negligence, breach of contract, civil RICO, fraud, misrepresentation, intentional infliction of emotional distress, and punitive damages counts against respondent all based upon respondent’s alleged misuse of required testing for controlled substances by respondent as a pretext to terminate complainant’s employment as a driver and to deny him unemployment compensation eligibility.
4.
On March 24, 2008, respondent filed Preliminary Objections requesting dismissal of the Complaint based upon lis pendens.
5.
On August 25, 2008, respondent’s Preliminary Objections were assigned to me for a ruling.

6.
Complainant’s answer to respondent’s Preliminary Objections was due no later than March 31, 2008.

7.
Complainant did not file an answer to respondent’s Preliminary Objections.

DISCUSSION
Respondent explains in its Preliminary Objections that although filed with the Commission on November 21, 2007, the Complaint was only served on it on February 21, 2008.  Respondent goes on to explain that since February 7, 2008, it had been working on a settlement with complainant and had been assured by counsel representing complainant in the Federal Suit on March 5, 2008, that the Complaint would be suspended or a dismissal requested.  Only on the afternoon of March 17, 2008, did complainant’s Federal Suit counsel advise respondent that complainant had failed to suspend or request dismissal of the Complaint.  Respondent promptly thereafter (March 24, 2008) filed its Preliminary Objections.  This sequence of events justifies granting respondent’s nunc pro tunc filing of its Preliminary Objections.
Respondent’s Preliminary Objections, premised upon the pendency of a prior proceeding, will be granted and the Complaint dismissed.

Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Cf., Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa.Code §5.101(a)(6).
The purposes of recognizing the doctrine of lis pendens are to prevent the respondent from having to defend several suits on the same cause of action at the same time, to prevent the squandering of scarce judicial resources on duplicative actions, to maintain an orderly legal process, and to avoid inconsistent decisions on the same causes of action.
“The law is quite clear that lis pendens is a valid defense only when the parties, the causes of action and the relief sought are the same in both actions (citations omitted).”  Procacina v. Susen, 301 Pa.Super. 392, 394, 447 A.2d 1023, 1025 (1982).
The three-pronged identity test “requires more than a mere allegation of a pending suit; it requires proof that the prior case is the same, the parties are substantially the same, and the relief requested is the same (citations omitted).”  Hillgartner v. Port Authority of Allegheny Cty., 936 A.2d 131, 137 (Pa.Cmwlth. 2007).

“[I]t is purely a question of law determinable from an inspection of the records in the two causes.” Hillgartner, 936 A.2d at 138 [quoting Hessenbruch v. Markle, 194 Pa. 581, 45 A. 669 (1900)].

Attached to respondent’s Preliminary Objections is a copy of the complainant’s First Amended Civil Action Complaint in the Federal Suit.  Consequently, it is possible to directly compare the Complaint filed with the Commission with the Civil Action Complaint filed in the Federal Suit.
The parties are the same in this case and in the pending Federal Suit.  In both the Complaint and the pending Federal Suit the gist of complainant’s cause of action is respondent’s alleged misuse of required testing for controlled substances by respondent as a pretext to terminate complainant’s employment as a driver and to deny him unemployment compensation eligibility.  In both this case and the pending Federal Suit the relief sought is the same – a determination that respondent misused the results of complainant’s required testing for controlled substances to complainant’s detriment.  The long-established criteria for setting up a plea of lis pendens are met.

[The] rule was established in Hessenbruch v. Markle, 194 Pa. 581, 45 A.669 (1900):

A plea of former suit pending must allege that the case is the same, the parties are the same, and the rights asserted and the relief prayed for the same; and, where the truth of the plea can be ascertained by an inspection of the record, the court will determine the question without a reference. Id. at 593; 45 A. at 671, citing Harrisburg v. Harrisburg City Passenger Ry., 1 Pa. Dist Rep. 192.

Lowenschuss v. Selnick, 324 Pa.Super. 193, 198, 471 A.2d 529, 532 (1984).

The Complaint is merely duplicative of the pending Federal Suit.  Consequently, the Complaint can, and should, be dismissed.  Cf., Herzog v. Witco Chemical Corp., 447 Pa. 202, 290 A.2d 256 (1972).  Respondent’s Preliminary Objections will be granted based upon the application of the doctrine of lis pendens.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b), 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing is not necessary in this case; a hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, the above-captioned Complaint.

2.
The issue in this case is respondent’s alleged misuse of required testing for controlled substances by respondent as a pretext to terminate complainant’s employment as a driver and to deny him unemployment compensation eligibility.
3.
The doctrine of lis pendens applies when the parties, the causes of action and the relief sought are the same in a pending case and a subsequently filed case.

4.
The applicability of the doctrine of lis pendens to a particular situation is purely a question of law.

5.
If the doctrine of lis pendens is determined to apply, the subsequently filed case is properly dismissed.

6.
Recognition of the doctrine of lis pendens serves to prevent the respondent from having to defend several suits on the same cause of action at the same time, to prevent the squandering of scarce judicial resources on duplicative actions, to maintain an orderly legal process, and to avoid inconsistent decisions on the same causes of action.
7.
The Complaint filed by complainant in this case is subject to the doctrine of lis pendens due to the pending civil action in the United States District Court for the Eastern District of Pennsylvania, Civil Action No. 2:06-cv-04575-JS.
8.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

9.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

10.
This case does not involve disputed questions of fact, but rather a question of law only.

11.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Nunc Pro Tunc Preliminary Objections filed on March 24, 2008, by New Rhoads Transportation, Inc. are allowed and accepted as a timely response to the formal Complaint filed with the Pennsylvania Public Utility Commission by Jack Navin on November 21, 2007, Docket Number C-2008-2024303.
2.
That the Nunc Pro Tunc Preliminary Objections filed on March 24, 2008, by New Rhoads Transportation, Inc. is granted and the Complaint filed November 21, 2007, by Jack Navin against New Rhoads Transportation, Inc., Docket Number C-2008-2024303, is dismissed based upon the doctrine of lis pendens and the pending civil action in the United States District Court for the Eastern District of Pennsylvania, Civil Action No. 2:06-cv-04575-JS.
3.
That the record at Docket Number C-2008-2024303 be marked closed.

Date: August 29, 2008


_____













Wayne L. Weismandel







Administrative Law Judge

�	The calculation of the date upon which complainant’s answer to respondent’s Preliminary Objections was due is based upon the service date to complainant by respondent, i.e., March 18, 2008.
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