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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of CTSI, LLC (Respondent or CTSI) and Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services, Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services and MCI Communications Services, Inc. (Verizon or Complainant), filed March 20, 2008, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on February 29, 2008, in the above-captioned proceedings.  Reply Exceptions were filed by CTSI and by Verizon, on March 31, 2008.
This matter, like Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services, Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services and MCI Communications Services, Inc. v. Penn Telecom, Inc., Docket No. C-20066987 (Verizon v. PTI), also decided today, presents issues of first impression and, to date, this Commission has not had the opportunity to provide precise and substantive guidance for the disposition of these issues.  

The adjudication of these issues will result in the development of new standards that will significantly affect wide segments of the regulated telecommunications services industry and the Commission’s regulatory policy in a number of pending cases.  In light of these new guidelines, the parties should be given the opportunity to settle their dispute.  If this opportunity does not result in a settlement, this matter will be remanded to the Office of Administrative Law Judge (OALJ) for further evidentiary proceedings, as necessary, and the issuance of a decision on remand.

History of the Proceedings

On January 29, 2007, the Complainant filed a Formal Complaint (Complaint) against CTSI alleging a violation of Section 3017(c) of the Public Utility Code (Code), 66 Pa. C.S. § 3017(c), which prohibits a CLEC from charging access rates higher than those charged by an incumbent local exchange carrier (ILEC) in the same service territory, absent a demonstration that costs justify a higher access rate.  Verizon alleges that CTSI charges intrastate switched access rates higher than what Verizon’s ILECs (i.e., Verizon Pennsylvania Inc. and Verizon North Inc.) charge in each corresponding service area.  Verizon seeks refund or credit of all illegal charges.
The Respondent filed an Answer on March 4, 2007, admitting that its rates were higher than Verizon’s but alleged that its rates are properly tariffed and, therefore, binding on CTSI.  In addition, CTSI alleged that the higher rates are cost justified and, as such, are permitted by the statute.  
The complete history of pre-hearing activity is detailed in the Recommended Decision on pages 2-4.

The evidentiary hearing was held as scheduled on November 27, 2007, and all prepared testimony was admitted to the record.  The proceeding resulted in 110 pages of transcript.  The record closed upon its receipt on December 11, 2007.
Complainant and Respondent both filed Main Briefs on December 24, 2007, and Reply Briefs on January 23, 2008.  Attached to CTSI’s Reply Brief was a copy of a document entitled “Amicus Curiae Exceptions,” which were purportedly filed by CTSI in Verizon v. PTI.  In addition, an Amicus Curiae Reply Brief was filed on January 22, 2008, by PTI.  Both Amicus Curiae documents were stricken from the record by the ALJ.
ALJ Colwell issued a Recommended Decision in the above matter on February 29, 2008.  The Recommended Decision sustained the Complaint; however, it also recommended that the Commission provide guidance regarding: (1) the proper method to perform a cost study to determine whether a CLEC’s access charges are cost justified; (2) the definition of “cost justified” and (3) whether CLEC access charges that are higher than the ILEC’s access charges must be shown to be “cost justified” at the time the tariffed rates are filed with the Commission or whether a CLEC may wait for the rate to be challenged before having to demonstrate that the rates are “cost justified.” R.D. at 13.  The Recommended Decision also ordered CTSI to reduce its intrastate switched access charges to an amount no higher than the intrastate switched access charges of the pertinent ILEC on a prospective basis, going forward.  The Complaint was denied insofar as it requests that CTSI be required to refund the difference between access rates charged by CTSI and those charged by Verizon companies from the enactment of Act 183 to the present.  R.D. at 29.
On March 20, 2008, CTSI filed Exceptions to the Recommended Decision.  Inter alia, CTSI argued that the ALJ erred by:
· directing CTSI to prospectively apply Verizon’s intrastate access rates.  These rates will not allow CTSI to recover its network investment used to provide competitive services to residential and business customers in Pennsylvania.  CTSI Exc. at 4.
· not determining that CTSI will be at a competitive disadvantage relative to other carriers and to Verizon if it is required to exclude its loop investment and expenses in calculating its costs of providing intrastate access.  CTSI Exc. at 9.
· not finding that CTSI’s cost study in this proceeding was an appropriate study to demonstrate that its intrastate access rates are cost justified.  CTSI Exc. at 18.
· finding that CTSI should be required to reduce its intrastate access rates to Verizon’s rates before Verizon demonstrates that its rates are cost-based.  CTSI Exc. at 22.
· failing to account for the fact that CTSI’s intrastate access rates are reasonably comparable to those of other Local Exchange Carriers in Pennsylvania.  CTSI Exc. at 24.
On March 20, 2008, Verizon filed Exceptions to the Recommended Decision.  Inter alia, Verizon argued that the ALJ erred by:

· refusing to require a refund under 66 Pa. C.S. § 1312(a). Verizon Exc. at 4.
· finding that Section 3017(c) imposes no affirmative requirement on CLECs until the Commission tells them to comply.  Verizon Exc. at 18.
· finding that enforcement of Section 3017(c) requires evidence of the ILEC’s access costs.  Verizon Exc. at 20.
On March 31, 2008, CTSI and Verizon Reply Exceptions.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


A.
The Applicable Legal Standard

Verizon alleged a violation of Section 3017(c) of the Code, which provides:

Limitation.—No telecommunications carrier providing competitive local exchange telecommunications service may charge access rates higher than those charged by the incumbent local exchange telecommunications company in the same service territory unless such carrier can demonstrate that the higher access rates are cost justified.  
The Pennsylvania General Assembly did not prescribe a cost methodology or standard to determine whether a CLEC’s intrastate carrier access rates that are higher than the corresponding rates of an incumbent local exchange carrier (ILEC) are “cost justified.”  Rather, the General Assembly entrusted this determination to the Commission’s administrative expertise.

The Commission’s regulations at 52 Pa. Code § 53.59(e) authorize the Commission to request “cost support” when “new or revised CLEC rates for service are higher than those of the ILEC in the ILEC’s service territory.”  Such request “will only occur when it is necessary to protect consumers such as, without limitation, when the service is targeted to the economically disadvantaged or consumers with poor credit histories.”  52 Pa. Code § 53.59(e).

B.
The “Cost Justified” Standard and Intrastate Carrier Access Charges

The Commission has traditionally availed itself of a number of generally accepted methodologies and standards for deriving the costs of various telecommunications services and establishing their lawfully just and reasonable rates.  “Just and reasonable rates” have been deemed to be “cost justified” if they have been based on a reasonable measure of cost.  The utilization of generally accepted methodologies and standards for the derivation of telecommunications services costs cannot be reasonably confined to a select group of telecommunications carriers that operate under our jurisdiction or to select groups of wholesale and retail services that are offered within Pennsylvania.  

Certain standards and methodologies for the derivation of costs for the services and operations of telecommunications carriers including forward-looking economic cost standards and methods have been approved by the Federal Communications Commission (FCC) and subsequently adopted by this Commission.  In accordance with the federal Telecommunications Act of 1996 (TA-96), this Commission has implemented and utilized the total element long-run incremental cost standard and methods for deriving certain costs and rates for interconnection between ILECs and CLECs, including the costs and rates for unbundled network elements (UNEs). 

Other methods that rely on historical embedded accounting data, such as fully distributed cost (FDC), when combined with revenue requirement studies, can provide a measure of cost for a grouping of telecommunications services.  FDC standards and methods have traditionally been used and continue to be employed within the regulated telecommunications industry because they generally relate to the operational investment, revenue, and expense accounting of telecommunications carriers.  Historical embedded accounting data and FDC methods are incorporated in the derivation of interstate carrier access tariffs for many rural ILECs, including those that operate in Pennsylvania.  For example, this data is used to set rural ILEC interstate carrier access rates that are tariffed and filed by the National Exchange Carrier Association (NECA) with the FCC.  Historic embedded accounting data and FDC methods are also used for the derivation of support funding for the rural ILECs from the federal universal service fund (USF).  The use of revenue requirement and FDC methods and standards continue to be a useful tool for many rural ILECs, which are “average schedule companies” because these same entities do not perform a complete jurisdictional separation and allocation of their investment, revenues, and expenses. 

A major issue in the derivation of the costs of carrier access under any standard and methodology involves the consideration of local loop plant costs. Verizon advocates an “incremental cost” standard and methodology that would allocate the total cost of the local loops to the basic local exchange services of CTSI.
   Notably, Verizon Pennsylvania Inc. (Verizon PA) has argued in other proceedings against the elimination of its own intrastate common carrier charge (otherwise also referred to as the common carrier line charge or CCLC) from its intrastate carrier switched access rates.

Traditionally, the Commission has treated local loop costs as joint costs.  Although Verizon argues that CLECs should be prevented from recovering any portion of their local loop costs in intrastate access charges, Verizon PA currently recovers a portion of its own local loop costs through its intrastate access rates.  It therefore follows that CLECs should be permitted to do the same.  This holding maintains parity between the various types of regulated telecommunications service providers and is consistent with current Commission policy.

The Commission has consistently adopted the position that the fixed costs associated with the loop plant and facilities of ILECs should be allocated and recovered by services that utilize the local loop, including the ILECs’ intrastate carrier access 
services.  This position was clearly enunciated in a number of our prior proceedings.
  Although the Commission undertook extensive access charge reforms in the context of both its landmark Global Order proceeding and subsequent case adjudications, it did not enunciate a position that the loop plant and facilities costs of ILECs are anything but joint.  The Global Order held that the recovery of the jurisdictional non-traffic sensitive costs of such loop plant and facilities should continue from all intrastate services that utilize them including access.
   This led to substantial reform of the intrastate carrier charge component of the switched carrier access services of both major and rural ILECs, but it did not result in its outright elimination.  This non-elimination of the carrier charge was sustained by the Commonwealth Court of Pennsylvania in its in-depth review of the Global Order.
   Most notably, the benefits of the ILEC intrastate access charge reforms 
adopted in the Global Order were required to be passed through by the interested long-
distance interexchange carriers (IXCs) to the IXCs’ respective end-user customers.

If we were to adopt the “incremental cost” theory of Verizon in the instant proceeding, then the intrastate common carrier charges of Verizon PA and all other ILECs would have to be eliminated. Furthermore, the treatment of the non-traffic sensitive loop plant and facility costs required by the “incremental cost” theory may not only run counter to established Commission precedent under applicable Pennsylvania law, but it may also implicate relevant provisions of the federal TA-96.  Under Section 254(k), 47 U.S.C. § 254(k), both this Commission and the FCC “shall establish any necessary cost allocation rules, accounting safeguards, and guidelines to ensure that services included in the definition of universal service bear no more than a reasonable share of the joint and common costs of facilities used to provide those services.” 47 U.S.C. § 254(k) (emphasis added).

As stated before, the cost methods and standards that have been developed and applied to the intrastate carrier access services of ILECs are equally applicable for ascertaining an appropriate measure of relevant cost for the intrastate carrier access services of CLECs that are subject to the statutory mandate of Section 3017(c) of the Code.  This includes an appropriate and reasonable measure of a CLEC’s joint loop costs to be assigned to its switched intrastate carrier access services.  At the same time, CLECs that impose intrastate carrier access charges that are higher than those of an ILEC in the same service territory are statutorily obliged to justify such higher rates on the basis of a reasonable measure of underlying cost.  In this respect, the use of FDC and embedded cost revenue requirement standards and methods should be available to a CLEC for deriving this reasonable measure of underlying cost in order to cost justify its rates in the ILEC’s “same service territory.”

The Recommended Decision of ALJ Colwell points to numerous flaws in the FDC embedded accounting-revenue requirement study submitted by CTSI.  The ALJ therefore recommended that the rates of CTSI be lowered to those of the incumbent local exchange carrier.  These factual disputes underline the difficulties associated with standards, methodologies, and studies that strive to ascertain the measure of costs for particular categories of telecommunications services.  However, although measures of cost are important in the derivation of intrastate access charges for telecommunications carriers that operate under our jurisdiction, establishing legally acceptable just and reasonable rates is this Commission’s ultimate goal.

It should be noted that the FCC adopted a “tariff benchmark mechanism” that was largely based on ILEC interstate access charges.  The FCC recognized that certain CLECs that operate in rural areas may incur higher costs for providing interstate access services, and adopted the classification of a “rural CLEC” and the mechanism of a “Rural Exemption.”  The FCC also utilizes the NECA interstate access tariffs as a pricing guide for the qualifying rural CLECs.

Finally, the issue of rate refunds should be determined in accordance with the applicable statutory mandate at 66 Pa.C.S. § 1312.  The fact that the Commission may not have put forward effective guidance regarding the substantive issues in these 
proceedings does not affect the parameters governing the finding that a particular rate or rates can be unlawful and subject to refund.



C.
Disposition
This proceeding shall be remanded to the OALJ for mediation for a period of not more than sixty (60) days following the entry of this Order.  An extension of thirty (30) days may be requested from the Commission.  In the event that mediation fails to produce a settlement, this case will be remanded to the OALJ for further adjudication and the preparation of an Initial Decision on Remand consistent with the following guidelines:

1.
The “cost justified” standard of Section 3017(c), 66 Pa.CS. § 3017(c), equates with a “reasonable measure of costs” for a CLEC’s intrastate switched access services.  

2.
A reasonable measure of the CLEC’s local loop plant can be included in the CLEC cost study performed for establishing the reasonable measure of costs for its intrastate access services.  

3.
Although FDC embedded accounting-revenue requirement cost studies by the CLEC are generally acceptable, consideration should be given to forward-looking economic cost studies that treat the CLEC’s loop costs as joint costs.  In ascertaining the joint loop costs of a CLEC, consideration should be given to whether the CLEC’s loop costs can, in part, be derived from the UNE-Loop (UNE-L) rates that the CLEC pays for leasing loops to its end-user customers from an ILEC or multiple ILECs.  Similarly, in any CLEC cost study, there must be a clear and well documented demonstration of how the CLEC recovers joint loop costs from services other than intrastate switched access.  

4.
The cost justification of the ILEC’s intrastate access rates is immaterial in ascertaining the reasonable measure of costs for the CLEC’s intrastate switched carrier access services.  However, ILEC and CLEC intrastate and interstate switched access rates may be used as proxy benchmarks for establishing an appropriate range of just and reasonable intrastate access rates for a particular CLEC.  Rural ILEC intrastate and interstate access rates may play a role in establishing such a range if a particular CLEC operates in rural exchanges of a non-rural ILEC and/or in the service area of a rural ILEC.

5.
There must be appropriate consideration given to whether the CLEC’s interstate carrier access charges influence or interact in any fashion with the reasonable measure of cost and the setting of the CLEC’s intrastate carrier access charges.

6.
The issue of rate refunds, if any, shall be adjudicated under 66 Pa. C.S. § 1312 regarding the determination of unjust and unreasonable rates and the issuance of refunds together with interest at the legal rate.

Conclusion

Based upon the foregoing discussion, the Exceptions of CTSI, LLC and Verizon Pennsylvania, Inc., et al, are each granted in part and denied in part, the ALJ’s Recommended Decision is vacated, and we shall refer this matter to the Office of Administrative Law Judge for mediation; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of CTSI, LLC, are granted in part and denied in part, consistent with this Opinion and Order.



2.
That the Exceptions of Verizon Pennsylvania Inc., et al, are granted in part and denied in part, consistent with this Opinion and Order.

3.
That the Recommended Decision of ALJ Susan D. Colwell is vacated, consistent with this Opinion and Order. 

4.
That this matter is referred to the Office of Administrative Law Judge for mediation for a period of not more than sixty (60) days following the entry of this order.  The mediation period may be extended for an additional thirty (30) days upon appropriate request to the Commission.

5.
In the event that mediation fails to produce a settlement in this proceeding the case is remanded to the Office of Administrative Law Judge for further evidentiary proceedings, as necessary, and the preparation of an Initial Decision on Remand consistent with this Opinion and Order.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:   August 7, 2008
ORDER ENTERED:  August 29, 2008
�	See generally, Verizon’s R. Exc. at 16.


�	See generally AT&T Communications of Pennsylvania, Inc. v. Verizon North Inc. and Verizon Pennsylvania Inc., Docket No. C-20027195, Verizon PA Exc. on Remand to the Recommended Decision of ALJ Cynthia Williams Fordham issued on December 7, 2005, submitted on January 9, 2006.


�	Pa. PUC, et al. v. Bell Atlantic-Pennsylvania, Inc., Docket No. R�00963550 (December 16, 1996), at 23-24 (100% of dial tone line costs cannot be solely allocated to local exchange service); and Formal Investigation to Examine and Establish Updated Universal Service Principles and Policies for Telecommunications Services in the Commonwealth, Docket No. I-00940035 (August 31, 1995), at 12 (“[A] portion of all joint shared and common costs, including overhead costs, should be reasonably assigned to basic universal service.”). Our January 28, 1997 Order at Docket No. I-00940035 reaffirmed our findings in our September 5, 1995 Order at Docket No. L-00950105 that the local loop is a joint cost and not only a direct cost for providing only those services included with the then adopted definition of “basic universal service.”


�	Joint Petition of Nextlink Pennsylvania, Inc., et al., Docket Nos. P-00991648 and P-00991649 (September 30, 1999), at 11-56, 196 PUR4th 172, 186-203 (Global Order), aff’d, Bell Atlantic-Pennsylvania, Inc. v. Pa. Pub. Util. Comm’n, 763 A.2d 440 (Pa. Cmwlth. 2000), vacated in part sub nom. MCI Worldcom Inc. v. Pa. Pub. Util. Comm’n, 844 A.2d 1239 (Pa. 2004).


�	763 A.2d at 480.


�	Global Order, at 58, 196 PUR4th at 204. In contrast, under the currently existing statutory scheme of Chapter 30 the long-distance services of IXCs — including those of certain Verizon Companies such as MCI Communications Services, Inc. and Verizon Long Distance – are deemed to be “competitive” and are not under this Commission’s price regulation.  66 Pa.C.S. §§ 3018(a) and (b)(1). 


� 	See generally In re Access Charge Reform—Reform of Access Charges Imposed by Competitive Local Exchange Carriers, CC Docket No. 96-262 (FCC Rel. April 27, 2001), Seventh Report and Order and Further Notice of Proposed Rulemaking, FCC 01-146, ¶ 80, 16 FCC Rcd 9923 at 9955-9956; see also CC Docket No. 96-262 (FCC Rcd May 18, 2004), Eighth Report and Order and Fifth Order on Reconsideration, FCC 04-110, 19 FCC Rcd 9108.
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