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I.
HISTORY OF THE PROCEEDING


On November 1, 2007, Verizon Pennsylvania Inc. (Verizon PA) and Verizon North Inc. (Verizon North) (collectively, Verizon) separately filed with the Public Utility Commission (Commission) their 2008 Price Change Opportunity (PCO) filings pursuant to their respective Chapter 30 Plans.  The Verizon PA filing was docketed at P-00930715F1000; the Verizon North filing was docketed at P-00001854F1000.  Pursuant to the price stability mechanism contained in each company’s plan, Verizon PA proposed an annual revenue increase of $14,617,000 and Verizon North proposed an annual revenue increase of $2,793,000.  Because of various adjustments from the 2006 (Docket No. R-00051227 et al) and 2007 (Docket No. R-00061914 et al) filings, no immediate rate increase was associated with either filing.  Verizon PA proposed that it delay the rate increase for non-competitive services rates until June 2009, while Verizon North proposed to delay the non-competitive services rate increase until February 2009.
Both filings were made in proprietary and non-proprietary versions, and were served on the Commission’s Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA).  

On November 13, 2007, OSBA filed and served Complaints, Public Statements and Notices of Appearances for Steven Gray, Esq., at each docket.  The Complaint against the Verizon PA filing was docketed at C-20078513 and the Complaint against the Verizon North filing was docketed at C-20078514.  Each Complaint contained allegations that the filing may not support the adjustments directed by the Commission in the companies’ 2006 and 2007 PCO filings and  that the rates proposed in the 2008 PCO filing may be unjust, unreasonable and in violation of 66 Pa.C.S.A. §§1301 and 3015(g).  Those Complaints were served by the Commission on November 27, 2007.

On November 26, 2007, OCA filed and served a Notice of Intervention and Public Statement at each docket.  On December 4, 2007, Verizon filed a consolidated Petition for Protective Order.  On December 10, 2007, a consolidated Notice of Appearance for Robert Eckenrod, Esq., was filed by OTS.

On December 17, 2007, Verizon filed Answers to each of the OSBA Complaints, denying the material averments of the Complaints.  Separately, Verizon filed Preliminary Objections seeking dismissal of the Complaints pursuant to 52 Pa. Code §5.101(a)(4).  According to Verizon, the Complaints were legally insufficient because they failed to state a cause of action upon which relief can be granted.  

By Order entered December 26, 2007, the Commission granted in part and denied in part the Petitions for Protective Orders, and determined that the line count information, disaggregate demand, and disaggregate service revenues including attribution revenues from the 2006 and 2007 PCO filings are entitled to proprietary treatment, but that the aggregate revenue data should remain publicly available.

Separate Answers to the Preliminary Objections were filed by OSBA on December 27, 2007.  



By Order entered December 28, 2008, the Commission permitted Verizon PA’s 2008 PCO filing to go into effect, subject to “investigation and potential refund pursuant to final adjudication of the issues raised by OSBA.”  The Commission also directed that this proceeding address certain other issues, specifically the rounding of inputs for average dial tone line rate increases, the implementation of any additional banked difference between Verizon PA’s available 2003 PCO monies and its required contribution to the Pa. Universal Service Fund (USF) for 2007 and the impact on the Broadband Outreach and Aggregation Fund (BOAF or Broadband Fund) payments. 


By Hearing Notice dated January 7, 2008, a telephonic prehearing conference was scheduled for January 31, 2008 and the matter was assigned to us.  



On January 8, 2008, we issued an order (Order Denying Preliminary Objections) which denied the Preliminary Objections which had been raised by Verizon to each of the Complaints filed by OSBA.


The telephonic prehearing conference was held as scheduled on January 31, 2008.  Participating through counsel were Verizon, OSBA, OTS and OCA.  The filings were consolidated for hearing and decision pursuant to 52 Pa. Code §5.81, a tentative litigation schedule was adopted and a second prehearing conference was scheduled to monitor the progress of settlement negotiations.  The actions taken at the prehearing conference were memorialized in Prehearing Order #1 dated February 1, 2008.  


By Order entered February 19, 2008, the Commission permitted Verizon North’s 2008 PCO filing to go into effect, subject to “investigation and potential refund pursuant to final adjudication of the issues raised by OSBA.”  The Commission also directed that this proceeding also address certain other issues, specifically the rounding of inputs for average dial tone line rate increases and the impact on Broadband Fund payments.


Pursuant to the schedule contained in Prehearing Order #1, a further telephonic prehearing conference was scheduled for March 20, 2008 by Notice dated March 3, 2008.

That further telephonic prehearing conference was held as scheduled on March 20, 2008.  The same parties (Verizon, OSBA, OTS and OCA) participated.  Based on the representation of the parties that identification and discussion of the issues, informal discovery and settlement negotiations were on-going, we agreed to modify the previously adopted schedule.  As explained in our Scheduling Order dated April 8, 2008, we were informed that Verizon had filed a Petition with the Commission seeking approval of a settlement between Verizon and the OSBA on certain issues from Verizon’s 2006 PCO filings that had been outstanding as the result of appeals to the Commonwealth Court.  Since those issues directly impact the instant proceeding, in our April 8, 2008 Scheduling Order we stayed this proceeding until after the entry of a final Commission order acting on the Petition and the filing of revised 2008 PCO filings to implement that order.
The Commission by Opinion and Order entered May 27, 2008 at Docket Nos. R-00051227 (Verizon North’s 2006 PCO) and R-00051228 (Verizon PA’s 2006 PCO) adopted the Petition and directed that certain adjustments be made to the companies’ respective alternative regulation and network modernization plans, and to their 2008 PCO submissions.  
The revised 2008 PCO filings were made by Verizon on June 6, 2008 in both proprietary and public versions.  A further telephonic prehearing conference was held on June 23, 2008, and we were informed that the parties were attempting to settle this matter, and that either a joint settlement petition or Verizon testimony would be provided by July 23, 2008 (later extended to July 30, 2008).


On July 30, 2008, a Joint Settlement Petition (in both proprietary and non-proprietary formats) was filed and served.
  Signatories to the Joint Settlement Petition include Verizon, OSBA, OTS and OCA (collectively, settling parties or joint petitioners).  Attached to the Petition were the June 6, 2008 revised 2008 PCO filings (Exhibits A and B), Verizon’s Statement in Support (Exhibit C), OSBA’s Statement in Support (Exhibit D), OCA’s Statement in Support (Exhibit E) and OTS’ Statement in Support (Exhibit F).  The Joint Petition for Complete Settlement, with its attachments, will be admitted into the record through this Recommended Decision.


The record consists of a transcript totaling 48 pages of the various prehearing conferences (January 31, March 20 and June 23, 2008) and the Joint Settlement Petition for Complete Settlement, with its attachments, which will be admitted into the record through this Recommended Decision.



The parties’ position is that the proposed settlement is in the public interest.  We agree.  The settlement terms appear to be a fair, just and reasonable resolution of the various issues, and appropriately balance the interests of the respective companies and their customers.  Therefore, the Joint Settlement Petition should be approved without modification by the Commission.
II.
THE PROPOSED SETTLEMENT


As explained above, the Joint Settlement Petition is a document signed by Verizon, OCA, OTS and OSBA.  Exhibits A and B (proprietary) are the respective revised 2008 PCO filings made by Verizon PA and Verizon North on June 6, 2008.  Exhibit C is Verizon’s Statement in Support.  Exhibit D is OSBA’s Statement in Support.  Exhibit E is OCA’s Statement in Support.  Exhibit F is OTS’ Statement in Support. 



The principal terms and conditions of the proposed settlement are contained in Section II, Paragraphs 20 – 50 of the Petition.  As explained there, the issues subject to the settlement agreement fall into two categories.  The first category includes the issues directed to be addressed by the Commission’s December 28, 2007 (Verizon PA) and February 19, 2008 (Verizon North) Orders.  The second category includes the issues raised by the OSBA’s Complaints at Docket Nos. C-20078513 (Verizon PA) and C-20078514 (Verizon North).  The effect of the settlement is to permit the June 6, 2008 revised 2008 PCO filings to go into effect without modification, as explained in Verizon’s Statement in Support (Exh. C) at 5:

Because the revisions to the original 2008 PCO filing required by the Commission-approved settlement of the 2006/2007 PCOs now permitted Verizon to make rate increases effective October 1, 2008, Verizon’s Revised 2008 PCO filings on June 6, 2008 also contained the rate increases that Verizon will be making to noncompetitive residence and business dial tone line rates (and in Verizon North’s case, only, also to various residence and business usage packages) to implement the allowed increase to noncompetitive revenue commencing October 1, 2008.


In addition, the Joint Settlement Petition at Paragraphs 51 through 53 contains the standard provisions that the parties agree to waive the filing of exceptions and reply exceptions, if it is recommended that the Commission adopt the settlement without modification.  If the Commission fails to grant approval of the Settlement Petition, or modifies any material term or condition of the Settlement, any party may elect to withdraw, in whole or in part, from the Settlement upon written notice to the Commission and the other parties within twenty calendar days.  
III.
DISCUSSION
A.
Relevant Legal Principles



It is the policy of the Commission to encourage settlements.  52 Pa. Code §5.231.  In its policy statement regarding settlements in major rate cases, the Commission provides in pertinent part at 52 Pa. Code §69.401: 

In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.

Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  A settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.



In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Commission Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).



The subjects of this proceeding are the 2008 PCO filings made by Verizon PA and Verizon North, which are regulated by the Commission under an alternative form of regulation,  Chapter 30 of the Public Utility Code, 66 Pa. C.S. §§3011 – 3019.  Pursuant to their Commission-approved Chapter 30 Plans, the companies are permitted to annually change the rates for noncompetitive services though the operation of a formula (the Price Stability Mechanism) which is based upon the annual change in the Gross Domestic Product Price Index.  Following the enactment of Act 183 in 2004, the Chapter 30 plans contain an inflation offset of 0.5%.  Thus, where the change in the rate of inflation is greater than 0.5%, Verizon PA and Verizon North are permitted to increase revenue from noncompetitive services over the prior year’s revenues, taking into account the company’s total noncompetitive revenue for the same twelve-month period for which the change in inflation was calculated.
  

As part of the settlement, the parties have agreed that Verizon PA’s and Verizon’s North’s June 6, 2008 revised 2008 PCO filings should go into effect without modification contingent upon Commission approval of the settlement.  The specific issues addressed by the parties fall into two categories, those issues that the Commission by its orders dated December 28, 2007 and February 19, 2008 directed to be addressed in this proceeding and those issues raised by OSBA in its Complaints.

B.
Commission-Directed Issues

1.
Rounding of Inputs



The first issue the Commission directed to be considered involves the rounding of inputs in accounting for the impact of historical lines.
  The Commission noted in its December 28, 2007 Order (Verizon PA) at page 6 and February 19, 2008 Order (Verizon North) at page 5, that some inputs for the average dial tone line increase were rounded while others were carried out to several decimal places, and directed the parties in this proceeding to consider if any change was needed to account for this inconsistent rounding.


In the revised 2008 PCO filings on June 6, 2008, Verizon corrected for the inconsistent rounding by rounding the inputs to the nearest penny and agreed to be consistent in future filings in the number of decimal places to which it rounds its inputs.  See, Joint Settlement Petition at ¶¶20-22 and Exhs. A and B, Attachment C.


We agree that this resolves this issue, and not only corrects the inconsistency identified by the Commission but also prevents its reoccurrence in the future.

2.
Accounting for Gap between Verizon PA’s 2003 PCO and 2007 Universal Service Fund Payments 

According to its revised 2008 PCO filing, Verizon paid $15,665,846 to the Universal Service Fund (USF) in 2007.  The banked negative value of Verizon PA’s 2003 PCO is $17,474,483, leaving a difference or “gap” of $1,808,637 between its 2007 USF payments and the banked value of its 2003 PCO.  The issue here is whether that money should be banked as has been previously permitted or used to further delay implementation of its 2008 or 2009 PCO increases.
As part of the settlement, Verizon has agreed to account for the gap by using it to delay the start of its 2009 PCO rate increases for several months.  See, Joint Settlement Petition at ¶30.  As the parties have noted in their respective Statements of Support, applying the funds as a credit to the 2009 PCO rather than to the 2008 PCO increases the time between the 2008 and 2009 PCO rate increases, and is thereby less confusing to customers.
3.
Broadband Fund Payments



As a result of the recalculations required by the Commission’s orders concerning Verizon’s 2006 and 2007 PCOs, Verizon PA and Verizon North overpaid the Broadband Outreach and Aggregation Fund
 (BOAF) for both years by a combined total of $531,200.  Under the terms of the Joint Settlement Petition, Verizon proposes to recoup those overpayments by subtracting the amount of the overpayments from this year’s required fund payments and paying the balance of $748,560 in four equal quarterly installments of $187,140 each.  See, Joint Settlement Petition at ¶¶35-37 and Exhs. A & B; Attachment H.


We concur with the parties that the proposed settlement of this issue is a fair and reasonable method of enabling Verizon to recoup these overpayments, avoids the necessity of Verizon seeking a refund of payments made in 2006 and 2007 and as OCA notes in its Statement of Support (Joint Settlement Petition, Exh. E) at 6, minimizes disruption to the administration of the BOAF fund because while Verizon had originally proposed to not fund the program in 2008 and part of 2009 in order to recover the overpayment, under the settlement the BOAF program will receive funding for 2008 (although at a lesser amount) and full funding in 2009.  OCA further represented that it “had received assurance from DCED that they are aware of the outcome of this settlement.”
C.
OSBA Complaint Issues
1.
Calculation of the Business Competitive Overlay Adjustment


In its previous PCO filings, Verizon PA has made an adjustment known as the business competitive overlay adjustment (BCOA), subtracting from the noncompetitive service revenue line for business exchange services an amount intended to represent the portion of the revenue from otherwise noncompetitive service that should be categorized as competitive revenue because the service is provided to a customer with $10,000 or more in annual total billed revenue (TBR).  An adjustment is necessary because the Commission continues to classify certain specific business services as noncompetitive (such as basic dial tone line, local usage, late payment charges, etc.) but these services are considered competitive when provided to a customer above the TBR threshold.  Verizon North has no need to perform a BCOA because it has no threshold for business competitive services.  


A different methodology to calculate the overlay commencing with the 2008 PCO was approved by the Commission in its May 27, 2008 Opinion and Order as part of the settlement between Verizon PA and OSBA involving issues on appeal to the Commonwealth Court relating to the 2006 PCO .  


Pursuant to the terms of that settlement, Verizon recalculated its 2008 BCOA employing the Commission approved methodology, resulting in a reduction in its 2008 BCOA from $14,617,000 to $14,212,000 or $405,000 and thereby resolving the issue and OSBA’s concerns.  See, Joint Settlement Petition at ¶¶39-42.

We agree that Verizon’s revision of the BOCA is in conformity with the Commission’s May 27, 2008 Opinion and Order and therefore resolves the issue in this proceeding. 

2.
Intercompany Settlements


Intercompany (ITC) settlements refer to payments made pursuant to agreements among ILECS to account for services provided between the companies.  Each year OSBA has challenged Verizon’s inclusion of ITC settlement revenue.



In the Joint Settlement Petition, the parties have agreed to a phase-out of the inclusion of ITC settlement revenue in non-competitive revenue over the next three PCO filings.  Verizon will be permitted to include 100% of the ITC revenue as reflected in its Revised 2008 PCO, 50% in its 2009 PCO, 25% in its 2010 PCO and none in subsequent PCO filings.  See, Joint Settlement Petition at ¶49.  


This agreement avoids future litigation by permanently resolving this issue that, while not substantial, consistently has been a point of contention.  As OSBA noted in its Statement in Support (Joint Settlement Petition, Exh. D) at 4, this directly benefits customers by excluding additional revenue from the non-competitive revenue totals. 

D.
Conclusion


As discussed above, the proposed settlement is manifestly reasonable and in the public interest and therefore should be approved without modification by the Commission.  It represents a just and fair compromise, by all parties, who represent a variety of interests, of the issues raised in this proceeding.  The fact that all parties joined in the proposed settlement is significant.  The parties are to be commended for reaching a comprehensive, consensus agreement.  

IV.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §§501, 3011 – 3019. 



2.
The benchmark for determining the acceptability of a settlement is whether the proposed terms and conditions are in the public interest.  



3.
The Joint Settlement Petition submitted by Verizon Pennsylvania, Inc., Verizon North Inc., the Office of Trial Staff, the Office of Consumer Advocate, and the Office of Small Business Advocate is in the public interest and should be approved.

4.
Verizon Pennsylvania’s Inc’s 2008 PCO filed on November 1, 2007 and revised on June 6, 2008 is in compliance with its Commission-approved Amended Chapter 30 Plan.



5.
Verizon North Inc’s 2008 PCO filed on November 1, 2007 and revised on June 6, 2008 is in compliance with its Commission-approved Amended Chapter 30 Plan.

V.
ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That the Joint Settlement Petition submitted by Verizon Pennsylvania, Inc., Verizon North Inc., the Office of Trial Staff, the Office of Consumer Advocate, and the Office of Small Business Advocate, at Docket Nos. P-00930715F1000, C-20078513, P-00001854F1000 and C-20078514 including all terms and conditions, is hereby approved;


2.
That Verizon Pennsylvania Inc.’s revised 2008 PCO filing be permitted to go into effect in accordance with the terms and conditions contained in the Joint Settlement Petition and the Commission’s Order entered December 28, 2007;


3.
That Verizon North Inc.’s revised 2008 PCO filing be permitted to go into effect in accordance with the terms and conditions contained in the Joint Settlement Petition and the Commission’s Order entered February 19, 2008;



4.
That the Formal Complaints filed by the Office of Small Business Advocate at C-20078513 and C-20078514 are withdrawn and marked closed, consistent with the terms and conditions of the Joint Settlement Petition;


5.
That the Joint Settlement Petition, including all attachments, submitted by Verizon Pennsylvania, Inc., Verizon North Inc., the Office of Trial Staff, the Office of Consumer Advocate, and the Office of Small Business Advocate, at Docket Nos. P-00930715F1000, C-20078513, P-00001854F1000 and C-20078514 is admitted into the record of this proceeding;


6.
That the record at Docket Nos. P-00930715F1000, C-20078513, P-00001854F1000 and C-20078514 is marked closed.
	Date:
	August 28,  2008
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge


	
	
	
	_________________________________

	
	
	
	Guy M. Koster

	
	
	
	Administrative Law Judge


ATTACHMENT A
EXHIBIT A
(PROPRIETARY)

EXHIBIT B
(PROPRIETARY)

�	The Joint Settlement Petition is appended to this Recommended Decision as Attachment A.  It should be noted that the only proprietary information in this Recommended Decision is located in the two exhibits (A and B, the respective June 6, 2008 revised filings) included with the Settlement Petition. 








� 	Generally, the formula considers the change in the rate of inflation (minus the statutory inflation offset of 0.5%) times the previous year’s noncompetitive revenue.





�	“Historical lines” refers to one of the changes required by the Commission’s March 22 and April 25, 2007 Orders in the 2006 PCO case.  Verizon had calculated its rate increases based on the projected lines in service at the mid-point of the first year of PCO implementation, and the Commission required Verizon to recalculate the rate increases using the number of lines in service as of the last date of the period from which the revenue data was taken, referred to as “historical” lines.  This change is still required under the May 27, 2008 Order approving the settlement of the appeal.


� 	The BOAF was established by Section 3015(c) of the Public Utility Code, 66 Pa.C.S.A. §3015(c) and is administered by the Department of Community and Economic Development (DCED).  
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