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	ATTACHMENT A  -  Joint Petition for Settlement of Rate Investigation 
	


-i-

I.
HISTORY OF THE PROCEEDING


On March 31, 2008, PECO Energy Company (PECO or respondent) filed Supplement No. 71 to Tariff Gas-Pa.P.U.C. No. 2 to become effective May 30, 2008, containing proposed changes in rates, rules and regulations calculated to produce approximately $98.3 million in additional gas distribution annual revenues, or approximately 11.2% over the level of total gas operating revenues anticipated for the future test year ending December 31, 2008.  Included with the filing (Vols. I- XIV.B) were PECO Sts. 1 – 11, with associated exhibits.  Separately, PECO filed a Petition for Protective Order, and an Entry of Appearance on behalf of Kent D. Murphy, Esq., Thomas P. Gadsden, Esq. and Anthony C. DeCusatis, Esq.


On April 17, 2008, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance on behalf of Christy M. Appleby, Esq., Aron J. Beatty, Esq. and James A. Mullins, Esq. on behalf of Irwin A. Popowsky, Esq., the Consumer Advocate, and a formal Complaint, which was docketed at C-2008-2041468.



On April 17, 2008, the Office of Small Business Advocate (OSBA) filed a Public Statement, a Notice of Appearance on behalf of Daniel G. Asmus, Esq., and a formal Complaint, which was docketed at C-2008-2041441.


On May 2, 2008, the Philadelphia Area Industrial Energy Users Group (PAIEUG) filed a formal Complaint, which was docketed at C-2008-2041504, and a Notice of Appearance on behalf of David Kleppinger, Esq., Charis Mincavage, Esq. and Barry Naum, Esq.


In addition to numerous Rate Protests filed by individuals, a number of separate Complaints were filed by individual customers.  These include Linda Mustascio, either on behalf of or trading as Mustascio Concepts ( C-2008-2040919
); Ron Schmitz (C-2008-2045964); Stephen P. Bauer (C-2008-2044252); John A. and Mary Stickley (C-2008-2046008); Rose Knezits (C-2008-2046264); and Jarrett Jackson (C-2008-2049720).


A Complaint filed by Thurston C. Jones, Sr. (C-2008-2036337) was resolved by a certificate of satisfaction filed on May 28, 2008.  A Complaint filed by Bill Yeager (C-2008-2046194) was withdrawn by letter filed July 7, 2008.  By Order entered July 8, 2008 I directed that Mr. Yeager be removed from the service list, in accordance with his request, pending processing of his letter of withdrawal.  A Complaint filed by Nancy Peluso (incorrectly entered by the Secretary as Nancy Pelyso) at C-2008-2044114 was withdrawn by letter dated July 11, 2008 and forwarded to me by OCA.  By Order entered July 21, 2008 I directed that Ms. Peluso be removed from the service list, in accordance with her request, pending processing of her letter of withdrawal.  



On May 23, 2008, OCA filed a Motion to Dismiss Objection and Compel Answer (Motion to Compel), requesting that PECO be directed to answer OCA Set III, Interrogatory No. 1.  Also on May 23, 2008, OTS filed a Notice of Appearance on behalf of Allison Kaster, Esq.


Petitions to Intervene were filed by the Community Action Association of Pennsylvania (CAAP) on June 2, 2008; by Hess Corporation (Hess) on June 2, 2008; and by La Comunidad Hispana (LCH) on June 11, 2008.


By Order entered May 28, 2008, the Commission suspended the effective date of the proposed rates to December 31, 2008 pursuant to 66 Pa.C.S.A. §1308(d), instituted a formal investigation to determine the lawfulness, justness and reasonableness of the company’s existing and proposed rates, rules and regulations and assigned the proceeding to the Office of Administrative Law Judge for resolution.  



A prehearing conference was scheduled for June 12, 2008, and the case was assigned to me.  In accordance with my usual practice, on May 28, 2008, I issued a Prehearing Conference Order, directing the parties to comply with various procedural requirements in connection with the scheduled prehearing conference.



The prehearing conference was held on June 12, 2008 as scheduled.  Present through counsel either in person in Philadelphia or telephonically from Harrisburg were respondent PECO, OTS, OCA, OSBA, PAIEUG, CAAP, Hess and LCH.  Complainant Linda Mustascio participated briefly telephonically.  At the prehearing conference, the Petitions to Intervene of LCH, CAAP and Hess were granted, OCA’s Motion to Compel was denied, PECO’s Petition for a protective order was granted, discovery and other procedural requirements were addressed, and a litigation and briefing schedule was established.  The actions taken at the prehearing conference were memorialized in my Prehearing Order #2 dated June 16, 2008.  That Order also granted the Petition to Withdraw that had been filed by LCH on June 13, 2008.  Also on June 16, 2008, I issued a Protective Order.


Pursuant to the litigation schedule established in Prehearing Order #1, written direct testimony and exhibits were served on me and the parties by OTS, OCA, OSBA, PAIEUG and CAAP on July 1, 2008 and supplemental direct testimony was served by OTS on July 7, 2008.  Rebuttal testimony and exhibits were served on me and the parties on July 24, 2008 by PECO, OTS, OCA, OSBA and PAIEUG.  


In order to allow the company’s customers the opportunity to express their concerns or opinions concerning the pending rate increase requests, public input hearings were held on July 22, 2008 (at the Chester County Courthouse, West Chester), on July 23, 2008 (at the Norristown Borough Hall, Norristown) and on July 24, 2008 (at the Bucks County Community College, Newtown).  Present and participating through counsel were the company, OTS, OCA and OSBA.  Six individuals (two at the first session and four at the second), some of whom had filed formal Complaints, testified.  No one appeared or testified at the third session.


On August 5, 2008, I was informed by the active parties (PECO, OTS, OCA, OSBA, PAIEUG, Hess and CAAP) that they had reached an agreement in principle and expected to file a joint settlement petition intended to resolve the issues in this proceeding.  I, therefore, on August 6, 2008, issued an Order Suspending Schedule which suspended the litigation schedule contained in the June 16, 2008 Prehearing Order #1.  



On August 21, 2008, a Joint Petition for Settlement of Rate Investigation (Joint Petition or Settlement) was filed and served.
  Signatories to the Joint Petition include PECO, OTS, OCA, OSBA, CAAP and PAIEUG (collectively, settling parties or joint petitioners).  The Joint Petition provides that Hess does not oppose the Settlement.  Statements in support of the settlement from each of the settling parties were included.



Separately, also on August 21, 2008, a Stipulation and Motion for Admission of Testimony and Exhibits was filed by the settling parties.  They stipulated to the authenticity of the statements and exhibits listed in it, waived the opportunity to conduct cross-examination and requested that the statements and exhibits be admitted into the record.  By Order Granting Motion to Admit Testimony and Exhibits dated August 26, 2008, the Stipulation, statements and exhibits were admitted into the record of this proceeding.  


By letter dated August 26, 2008, I informed the complainants (each of whom had been served with the Settlement Petition) of the settlement agreement and requested that they indicate if they wished to join, oppose or take no position on the proposed settlement.  I also enclosed a signature page that the complainants could sign and return to me if they wished to join in the joint settlement petition.  No responses were received. 

The record in this proceeding consists of the transcripts of the prehearing conference and the public input hearings, the statements and exhibits of the parties (and the related Stipulation) which were admitted into the record through the August 26, 2008 Order and the Joint Petition for Settlement, with its appendices, which will be admitted into the record through this Recommended Decision.

The parties’ position is that the proposed settlement provides a fair, just and reasonable resolution of the issues, is supported by the record and is in the public interest.  I agree.  The settlement terms appear to be a fair and reasonable resolution of the various issues, and appropriately balance the interests of the company and its customers.  Therefore, the Joint Petition should be approved without modification by the Commission as expeditiously as possible.

II.
THE PROPOSED SETTLEMENT


The Joint Petition for Settlement of Rate Investigation is a document signed by the company, OCA, OTS, OSBA, PAIEUG and CAAP.
  Appendix A of the Joint Petition contains the proposed tariff supplement (settlement rates) (clean version).  Appendix A-1 contains the proposed tariff supplement (settlement rates) (black-line version).  Appendix B is the proof of revenues.  Appendix C is a summary of the CAP customer data.  Appendix D is the CAP revenue shortfall.  Appendix E is PECO’s Statement in Support.  Appendix F is OTS’ Statement in Support.  Appendix G is OCA’s Statement in Support.  Appendix H is OSBA’s Statement in Support.  Appendix I is PAIEUG’s Statement in Support.  Appendix J is CAAP’s Statement in Support.


The principal terms and conditions of the proposed settlement, contained in Section II of the Petition, Paragraph 7 (the original numbering is maintained here for ease of reference) provide that:

a.
Revenue Increase.  Upon the Commission’s approval of this Settlement, PECO will be permitted to charge, effective for service rendered on and after January 1, 2009, the rates for gas service set forth in the proposed Tariff Supplement annexed hereto as Appendix A (hereafter, the Settlement Rates).  The Settlement Rates are designed to produce additional annual operating revenue of $76.0 million, as shown on the proof of revenues annexed hereto as Appendix B.  In addition, and as discussed in paragraph 7.e, infra, PECO shall be entitled to recover annually an additional $500,000 of Low Income Usage Reduction Program (LIURP) costs through its Universal Service Fund Charge (USFC) mechanism.  The Tariff Supplement set forth in Appendix A has been reviewed by the Joint Petitioners and complies with the terms of the Settlement.  The Settlement Rates are designed to produce approximately $954.9 million in total annual gas revenue.  Clean and black-line versions of the relevant tariff sheets included in the Tariff Supplement are provided in Appendix A and Appendix A-1, respectively. 

b.
Rate Stay-Out.  PECO will not file for another general gas base rate increase under Section 1308(d) of the Public Utility Code prior to January 1, 2010.  However, if a legislative body or administrative agency, including the Commission, orders or enacts fundamental changes in policy or statutes which directly and substantially affect the Company’s rates, this Settlement shall not prevent the Company from filing tariff supplements to the extent necessitated by such action.

c.
Depreciation Rates.  The Joint Petitioners acknowledge and agree that the depreciation rates proposed by PECO in its March 31, 2008 filing and as set forth in PECO Exhibit MRG-1 were not challenged in this case and that the Company will use such depreciation rates to calculate the depreciation expense it records on its regulated books of account.

d.
Revenue Allocation and Rate Design.  The Settlement Rates set forth in Appendix A reflect the Joint Petitioners’ agreement with regard to rate structure, rate design and the distribution of the increase in revenues in this case, as follows:

(1)
The monthly customer charge for residential customers will be $10.75, rather than the $12.00 charge proposed by the Company.  

(2)
The balancing charge for High Volume Transportation (HVT) customers under Rule 2.3 will be $0.0167, or 1.67 cents per Mcf, rather than the $0.0500, or 5.00 cents per Mcf proposed by the Company.

(3)
PECO agrees that, over the course of its next two gas base rate filings, it will propose to move the Rate GC and L class rates of return to the system average rate of return by moving fifty percent (50%) towards that goal in the next such filing and removing all remaining difference through the following filing.  All parties retain their rights, in such future rate proceedings, to challenge that proposal through the use of class rates of return obtained through alternative cost of service studies or other ratemaking principles.

(4)
PECO will implement its proposed 4-tier CAP program, subject to reevaluation during the next three-year Universal Service Plan period.  This reevaluation will, among other things, collect information on and address the following issues:  (a) whether the CAP discount levels under the 4-tier CAP program continue to provide CAP Rate participants assurance of a reasonably affordable natural gas bill; (b) whether a 6-tier CAP program would improve the affordability of the bills for a greater percentage of CAP customers; and (c) whether a 6-tier CAP program would improve affordability at a lower overall program cost.  To facilitate this evaluation, PECO will maintain individual CAP customer data similar to the data on the diskette provided in PECO’s response to OCA Interrogatory Set VIII-1, a summary of which is attached hereto as Appendix C.  The evaluation will use such of these data as in the evaluator’s expert opinion are necessary to conduct the requested evaluation.  The evaluation itself will include an appendix setting forth the data and methodology utilized by the evaluator in reaching its conclusions.  

(5)
In addition, effective June 1, 2009, the monthly bills issued to CAP Rate customers will include a statement of the CAP Rate dollar discount applicable to each gas CAP customer’s bill.  Effective April 1, 2009, PECO will implement pro rata monthly CAP arrearage forgiveness, for customers that make payments, based on a twelve-month amortization period.  

(6)
For the first two years of a customer's initial participation in its gas CAP program, PECO will monitor the new CAP participant’s consumption to determine whether CAP customers are maintaining annual usage at or below 125% of historical average usage, adjusted for weather.  PECO will also track data on the population of new CAP participants to determine the average CAP credit and distribution of CAP credits actually provided across the new CAP customer population.  PECO's findings regarding CAP consumption and CAP credit will be reported by June 30 of each year to the OCA and OTS.  PECO will conduct this data collection and reporting for three years after implementation of its new gas CAP rates.

(7)
PECO's proposed changes to the Universal Service Fund Charge and annual reconciliation mechanism, as set forth in its March 31, 2008 filing and Supplement No. 71, are accepted, with the following two modifications:  (a) as shown in Appendix D, the Base Rate Credit used to calculate the amount of Reconcilable CAP Costs recovered through base rates is $0.3608 per Mcf rather than the originally proposed $0.4097 per Mcf set forth in PECO Exhibit No. SRX-1; and (b) as shown in Appendix D, the expense credit used to calculate the net amount of CAP discounts recovered in base rates and the recoverable over/undercollection amount to be calculated in the annual USFC reconciliation is based on a credit factor of 17 percent rather than the originally proposed credit factor of 13 percent set forth in PECO Exhibit No. RLO-1, Schedule D-5C and PECO Exhibit No. SRX-1.  

(8)
Unless specifically noted otherwise, PECO’s proposed rate design and tariff changes, as set forth in its March 31, 2008 filing and Supplement No. 71, are acceptable to the Joint Petitioners and adopted for purposes of this Settlement.  

e.
LIURP.  The Joint Petitioners agree that the Settlement Rates support the funding of PECO’s Low Income Usage Reduction Program (LIURP) for gas customers in the annual amount of $1.75 million.  PECO commits to fund an additional $500,000 of LIURP costs on an annual basis beginning on January 1, 2009, which additional amount will be recovered commencing on December 1, 2009 and in subsequent years through application of the “E Factor” of the USFC.  The Company’s LIURP costs will be subject to audit to ensure that PECO expends at least $2.25 million each calendar year.  PECO further agrees to meet with Community Based Organizations that are members of and designated by CAAP (CAAP CBOs) for the purpose of discussing their status as potential vendors of cost-effective LIURP, and other universal service functions.  Designated CAAP CBOs that have met with PECO shall receive notice of subsequent competitive procurements for such functions and shall be eligible to participate in those procurement processes.  PECO reserves the exclusive right to determine whether a function should be competitively bid, in-sourced, sole-sourced, or otherwise staffed.  PECO further reserves the exclusive right to consider the qualifications of the CAAP CBOs in providing the relevant services, as well as their offered price and other relevant factors, in the awarding of contracts for those services.  

f.
Manufactured Gas Plant Remediation.  The Joint Petitioners agree that the Settlement Rates support the expenditure, on an annual basis, of $3.492 million for the remediation of PECO’s former manufactured gas plant (MGP) sites based on an 8-year estimated remaining duration of PECO’s MGP remediation program.  The Joint Petitioners further agree that, in PECO’s next general gas base rate case, the Company’s MGP remediation expense allowance will be reset based on (1) a normalized annual level of MGP remediation costs to be incurred over the remainder of its MGP remediation program, and (2) the difference between (a) $3.492 million per year times the number of years (including partial years as a fraction) that the Settlement Rates are in effect, and (b) the actual, prudently-incurred MGP remediation costs, net of insurance recoveries, experienced during that same period.  All parties retain their rights to address, in future general gas base rate proceedings, the reasonableness of PECO’s MGP remediation program, including the costs incurred and insurance recoveries received by PECO.  

For accounting purposes, the above $3.492 million shall be recognized as PECO’s annual amount of MGP remediation expense through the period ending with the effective date of rates established in PECO’s next general gas base rate proceeding and shall replace the cost of removal accounting methodology approved by the Commission in its final order entered December 15, 1994 at Docket No. P-00940878.  

g.
Energy Efficiency Program.  PECO will implement the natural gas conservation and efficiency programs proposed in its March 31, 2008 filing and described in PECO Statement No. 7 (the Direct Testimony of Kathleen A. Lentini).  The Joint Petitioners agree that the Settlement Rates support the expenditure, on an ongoing annual basis (i.e., exclusive of implementation or start-up costs), of $1.8 million for such programs.  Such costs shall be subject to audit and if, for any calendar year, it is determined that PECO spent less than $1.8 million on such programs, the Company shall credit the difference as a reduction to the following year’s USFC charge, provided that the Company is not entitled to additional rate recovery during the period in which the Settlement Rates are effective if it spends more than $1.8 million on such programs in a given year.  All parties retain their rights to address, in future general gas base rate proceedings, the reasonableness of PECO’s natural gas conservation and efficiency programs, including the costs thereof.  

h.
Rate Case Expense.  The Joint Petitioners agree that the Settlement Rates established in this proceeding include a provision for rate case expense that, for accounting purposes, is based on an expense normalization period of no less than two years from the effective date of the Settlement Rates.
In addition, the settlement petition contains the standard provisions that the settlement agreement is made without prejudice to each party’ s litigation position, that it is conditioned upon the Commission’s approval of the agreement without modification, that the parties agree to waive the filing of exceptions and reply exceptions if it is recommended that the Commission adopt the settlement without modification, that if the Commission fails to grant approval of the Settlement Petition or modifies any material term or condition of the Settlement, any party may elect to withdraw, in whole or in part, from the Settlement upon written notice to the Commission and the other parties within three business days and the settlement will be of no force and effect.
III.
DISCUSSION

A.
Applicable Legal Principles


The purpose of this investigation is to establish rates for PECO’s gas distribution customers which are just and reasonable pursuant to Section 1301 of the Public Utility Code, 66 Pa.C.S.A. §1301.  



A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 692-3 (1923).



In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  Because of its administrative expertise, the Commission has wide discretion in determining the cost of capital.  Equitable Gas Co. v. Pennsylvania Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).

Commission policy promotes settlements.  52 Pa. Code §5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §69.401.  Rate cases are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.



In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa.PUC 767 (1991); Pa. Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa.PUC 1 (1985).


The Joint Petition will be examined in accordance with the above principles.  

B. 
Revenue Increase
First, the company has agreed to accept a lower increase in annual revenues than it had originally requested.  See, Paragraph 7(a).  The proposed settlement permits PECO to establish rates that produce additional annual operating revenue of $76 million beginning January 1, 2009, the end of the suspension period.  In addition, the company has agreed to an additional $.5 million increase in Low Income Usage Reduction Program (LIURP) funding on an annual basis beginning on January 1, 2009, over its original proposal to double its LIURP spending.  The additional $.5 million will be recovered from residential customers commencing with the Universal Service Fund Charge (USFC) effective December 1, 2009, while the originally proposed expenditure of $1.75 million for LIURP is included as part of the $76 million distribution rate increase.  
The agreed upon rate increase of $76.5 million represents a $21.8 million decrease from PECO’s requested $98.3 million increase.  As such, PECO’s annual operating revenues will increase by approximately 8.7% in lieu of the 11.2% increase requested in its base rate filing.  Under the settlement, the residential class will receive an increase from current distribution revenues of 39.7%, compared to a system average increase of 35.9%, making the residential class increase 110% of the system average increase.  This increase is reasonable, as both the company’s and the OCA’s cost of service studies showed the residential class producing revenues at current rates that were below the system average.
The parties extensively analyzed PECO’s filing and determined that the proposed $76.5 million increase represents a result that would be within the range of likely outcomes in the event of full litigation of the case, and therefore will result in just and reasonable rates as mandated by the Public Utility Code.
It must be remembered that PECO has not increased base rates in twenty-one years.  During that time, it has made substantial plant investment and has experienced a decrease in gas consumption.  According to the company’s testimony and Statement in Support at 2, PECO estimates that by the end of the future test year in this proceeding its rate base will have increased by nearly $700 million since its last gas base rate increase request.  Due in large part to this substantial investment in utility plant, PECO’s earnings for the twelve months ending December 31, 2008 are forecasted, on a pro forma basis, to produce an overall return of only 3.54% and a return on common equity of only 1.63% based on PECO’s updated revenue requirement, as set forth in its rebuttal testimony and exhibits (Exh. RLO-6, Schedule A-1).  Accordingly, the additional revenues that will be provided by the settlement rates are essential if the company is to have a reasonable opportunity to earn a fair return and to attract the additional capital needed to finance future plant improvements.

Accordingly, the amount of proposed rate increase is in the public interest because ratepayers will continue to receive safe and reliable service at reasonable rates while allowing sufficient additional revenues to meet PECO’s operating expenses and provide a reasonable rate of return.    
C.
Stay-Out


Subject to certain limited exceptions, PECO has committed not to file another general gas base rate case before January 1, 2010.  See, Paragraph 7(b).  Assuming that PECO files as soon as the stay-out expires and assuming that the next case is fully litigated, the proposed stay-out provision should prevent another distribution rate increase before October 2010.  This stay-out commitment would not have been possible had the case been litigated.  Given the usual seven-month suspension by the Commission of such requests for rate increases, this ensures that the company’s customers will enjoy an extended period of rate stability.  
D.
Revenue Allocation and Rate Design


The Joint Petition provides a just and reasonable means by which to allocate the resulting rate increase, and includes a number of rate design terms that are reasonable for both the company and its customers.  See, Paragraph 7(d).  I agree that the rate structure and rate design contained in the Joint Petition is in the public interest as the allocation of the proposed increase to the company’s customer classes is just, reasonable and non-discriminatory.  There are a number of specific terms addressed to these issues:


First, the monthly residential customer charge will increase from the currently effective $7.20 to $10.75, rather than $12.00 as proposed in PECO’s base rate filing.  See, Paragraph 7(d)(1).  As noted by CAAP in its Statement in Support (Appendix J) at 1, this will make it easier for customers to have the ability to reduce their bills through conservation and thus will continue to provide a motive to reduce energy consumption.  It also should be noted that new customer charge is among the lower customer charges for gas service in Pennsylvania.  


Second, PECO will move the Rate GC (Commercial and Industrial) and Rate L (Large High Load Factor) class rates of return to the system average over PECO’s next two general base rate filings.  See, Paragraphs 7(d)(2), 7(d)(3).  By proposing to move Rate GC and Rate L classes to the system average in PECO’s next two base rate filings, this settlement term is consistent with sound ratemaking principles as it moves those rate classes closer to their respective cost of service.  As noted by OSBA in its Statement in Support (Appendix H) at 5, this complies with Lloyd v. Pennsylvania Public Utility Commission, 904 A.2d 1010 (Pa. Cmwlth. 2006), appeals denied, 916 A.2d 1104 (Pa. 2007), that “cost of service be the polestar of ratemaking and that there be a plan to eliminate subsidies over a reasonable period of time.”


Third, PECO will implement the 4-tier CAP program proposed in the filing, but will reevaluate the program during the next three-year Universal Service Plan period.
  This evaluation will include the collection of information regarding whether the tiers should be increased to six, as recommended by OCA.  See, Paragraph 7(d)(4).  This evaluation, and the data to be collected, will allow an independent evaluator to assess the effectiveness of the new 4-tier program design and will assist all parties in ensuring that the universal service programs address affordability issues in PECO Gas’ service territory.  


Fourth, effective April 1, 2009, PECO will implement a pro rata monthly CAP arrearage forgiveness based on a twelve-month amortization period, rather than the six-month period proposed in PECO’s filing, as recommended by OTS.  See, Paragraph 7(d)(5).  As noted by OTS in its Statement in Support (Appendix F) at 7, arrearage forgiveness will continue to benefit CAP customers by forgiving a portion of the outstanding accounts receivable balance based on successful participation in the CAP program, but will do so over a longer period of time.  


Fifth, PECO will monitor the consumption and credit for the first two years of customer participation in the CAP program to determine whether CAP customers are maintaining annual usage at or below 125% of historical average usage, adjusted for weather, and to determine the average CAP credit and distribution of CAP credits actually provided across the new CAP customer population.  See, Paragraph 7(d)(6). This term allows CAP customers to continue receiving the benefits of PECO’s CAP program, but institutes a tracking mechanism that will assist the Commission, the company and the parties in analyzing PECO’s CAP program so that gas consumption and distribution of CAP credits remain at an acceptable level.   


Sixth, with respect to the annual Universal Service Charge Fund (USCF), which is designed to recover the revenue shortfall PECO incurs by providing discounted service, PECO agreed to calculate the Base Rate Credit by changing the average CAP customer annual average usage as recommended by OTS, which reduces CAP costs recovered through base rates from the proposed $0.4097 per Mcf to $0.3608 per Mcf.  PECO also agreed to use a base rate credit factor of 17% rather than 13% as proposed.  See, Paragraph 7(d)(7).



OCA explained why it supported both of these modifications in its Statement of Support (Appendix G) at 9:

The Base Credit used to calculate the amount of Reconcilable CAP costs more accurately reflects the rates established through this Settlement.  The use of an accurate expense credit will help CAP customers avoid large swings in the reconciliation clause which can be disruptive to customers.  Further, the OCA submits that the 17% credit factor applied to the USFC will more accurately account for the working capital offset associated with the Company’s write-offs.  The 17% captures the fact that cost offsets and savings should be matched with cost recovery.
E.
LIURP


As noted above, PECO agreed to fund an additional $.5 million of LIURP costs on an annual basis beginning on January 1, 2009, recovered commencing on December 1, 2009 and in subsequent years through application of the “E Factor” of the USFC.  Increased LIURP funding will allow PECO to provide additional weatherization and energy efficiency measures to CAP customers, reducing their usage and thus making their bills more affordable.  This should also decrease the cost of the CAP to other customers.  In addition, PECO made other commitments, addressed to audits and the potential role of Community Based Organizations that are members of and designated by CAAP.  See, Paragraph 7(e).
F.
Manufactured Gas Plant (MGP) Remediation


PECO’s program to date has resulted in the cleanup of about half of its MGP sites, in accordance with state environmental requirements.  The settlement provides recovery of $3.492 million annually for remediation of former manufactured gas plant sites based on an estimated 8-year duration of the remediation program, rather than over five years as originally requested.  See, Paragraph 7(f).  The eight-year recovery period allows the company to recover remediation expenses within a reasonable time but moderates the impact of that recovery for PECO ratepayers.  In addition, the settlement agreement details how the company will recover remediation expenses in future base rate proceedings, thus providing certainty for the company and allowing it to timely complete the remediation, while reserving the parties’ right  to challenge the reasonableness of any claimed expenses.
G.
Energy Efficiency Programs


The settlement provides that PECO will be permitted to recover $1.8 million for its proposed Energy Efficiency Programs, which are designed to educate customers about natural gas conservation and promote energy efficiency by providing rebates to customers to convert to more efficient gas appliances.  That amount is subject to audit, and PECO agreed that if it spends less than $1.8 million, it must credit the difference and reduce the USFC charge in the next year.  If PECO spends more than $1.8 million, it will not be permitted additional recovery from ratepayers.  See, Paragraph 7(f).  


This settlement term promotes energy conservation while moderating the financial impact on PECO ratepayers.  The audit ensures that the ratepayers will be credited if the full $1.8 million is not spent and guarantees that ratepayers will not be responsible for costs above the $1.8 million limit.  In addition, the parties expressly retain the right to challenge these energy efficiency programs in future base rate proceedings.  As these are new programs, the public interest is served by allowing parties the opportunity to address the costs and benefits of these programs going forward.    
H.
Conclusion


As discussed above, the proposed settlement is manifestly reasonable and in the public interest and therefore should be approved without modification by the Commission.  It represents a just and fair compromise, by all active parties, who represent a variety of interests, of the serious issues raised in this proceeding.  The fact that all parties joined in (or did not oppose) the proposed settlement is significant.  The parties (and their counsel, all of whom exhibited the highest degree of professionalism throughout the proceeding) are to be commended for reaching a comprehensive, consensus agreement.  



The reduction in proposed revenue requirement increase, the revenue allocation, the reduction in the proposed residential customer charge, the universal service provisions, the provisions relating to the remediation and energy program funding along with all of the other terms and conditions of the Settlement together represent a fair and reasonable settlement of this proceeding.


Resolution of this proceeding by negotiated settlement removes the uncertainties of litigation.  In addition, all parties obviously benefit by the reduction in rate case expense and the conservation of resources made possible by adoption of the proposed settlement in lieu of litigation.  Specifically, acceptance of the settlement will negate the need for the filing of additional testimony by all parties, participation at in-person hearings, the filing of main and reply briefs, exceptions and reply exceptions, and potential appeals.  This savings in rate case expense serves the interests of PECO, its ratepayers, and the statutory parties.

For all of the foregoing reasons, I find that the settlement embodied in the Joint Petition is both just and reasonable and its approval is in the public interest.  I recommend that the Commission approve the Joint Petition as submitted, as expeditiously as possible.
IV.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
To determine whether the parties’ settlements should be approved, the Commission must decide whether the settlements promote the public interest.  Pennsylvania Public Utility Comm’n v. C.S. Water and Sewer Associates, 74 Pa.PUC 767 (1991); Pennsylvania Public Utility Comm’n v. Philadelphia Electric Company, 60 Pa.PUC 1 (1985).

3.
The settlement rates, terms and conditions contained in the Joint Petition for Settlement of Rate Investigation at Docket No. R-2008-2028394 submitted by PECO Energy Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Philadelphia Area Industrial Energy Users Group and the Community Action Association of Pennsylvania are just, reasonable and in the public interest.



4.
The Joint Petition for Settlement of Rate Investigation at Docket No. R-2008-2028394 submitted by PECO Energy Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Philadelphia Area Industrial Energy Users Group and the Community Action Association of Pennsylvania should be approved as submitted, without modification.

V.
ORDER


THEREFORE,



IT IS RECOMMENDED:

1.
That the rates, rules and regulations contained in Supplement No. 71 to Tariff Gas-Pa.P.U.C. No. 2 not be permitted to be placed in effect;
2.
That the rates, terms and conditions contained in the Joint Petition for Settlement of Rate Investigation at Docket No. Docket No. R-2008-2028394 submitted by PECO Energy Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Philadelphia Area Industrial Energy Users Group and the Community Action Association of Pennsylvania are approved and adopted without modification;

3.
That upon entry of the Commission Order approving the recommendation to adopt the Joint Petition for Settlement of Rate Investigation, PECO Energy Company be permitted to file a tariff supplement in substantially the same form as that attached to the Joint Petition as Appendix A to become effective for service rendered on and after January 1, 2009, which tariff supplement, inter alia, increases the company’s rates so as to produce an increase in annual operating base rate revenues of $76.0 million and approximately $954.9 million in total annual operating revenue, and commencing December 1, 2009, an additional $.5 million of LIURP costs through its Universal Service Fund Charge mechanism, as shown on the proof of revenues attached to the Joint Petition for Settlement of Rate Investigation as Appendix B;


4.
That the Complaints filed at Docket Nos. C-2008-2041468, C-2008-2041441, C-2008-2041504, C-2008-2040919, C-2008-2045964, C-2008-2044252, C-2008-2046008, C-2008-2046264, C-2008-2049720, C-2008-2036337, C-2008-2046194, and C-2008-2044114 be terminated and marked closed; 


5.
That admitted into the record of this proceeding is the Joint Petition for Settlement of Rate Investigation, including all appendices; and


6.
That upon acceptance and approval by the Commission of the tariff supplement filed by PECO Energy Company consistent with this Order, this proceeding at Docket No. R-2008-2028394 shall be marked closed.

	Date:
	September 10, 2008
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge


ATTACHMENT A
� 	The portion of the Complaint that raised various billing issues and requested a payment arrangement was docketed at C-2008-2042714 and not made part of this rate proceeding.  


�	The Joint Petition is appended to this Recommended Decision as Attachment A.





�	It was represented in the Joint Petition that Hess, the other active party, does not oppose the settlement.  


� 	Subparagraphs (1) - (6) provide a general description of the rate structure and rate design incorporated in the Settlement Rates.  While every effort has been made to ensure that such description is accurate, if any inconsistency exists between such description and the rates set forth in Appendix A, the latter shall take precedence.


� 	The four tiers are broken down as follows:  (1) 0 – 25% of Federal Poverty Level (FPL); (2) 26 – 50% of FPL; (3) 51 – 100% of FPL; and (4) 101 – 150% of FPL.  Each tier receives a discount that is designed to satisfy the Commission’s affordability levels for participants.
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