PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17120
Public Meeting held September 11, 2008
Commissioners Present:


James H. Cawley, Chairman

Tyrone J. Christy, Vice Chairman

Robert F. Powelson

Kim Pizzingrilli


Wayne E. Gardner
	AT&T Communications of Pennsylvania, LLC




v.

Verizon North Inc. and Verizon Pennsylvania Inc.
	C-20027195


OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are Verizon Pennsylvania Inc.’s and Verizon North Inc.’s (Verizon) Status Report and Motion to Extend the Stay and Qwest Communications Corporation’s (Qwest) Motion to Stay proceedings in the above captioned proceeding pertaining to the reduction of Verizon’s access charges.  Also, under consideration are additional status reports filed by other interested Parties.  The matter was stayed by the Opinion and Order entered January 8, 2007, in this matter, pending the outcome of the Federal Communications Commission’s (FCC) Unified Intercarrier Compensation case at CC Docket No. 01-92
 or for a period of twelve months from the date of entry of that Opinion and Order, whichever might occur earlier, unless extended by Commission Order.
History of the Proceeding



The history of the proceeding is contained substantially on pages 2-9 of the January 8, 2007 in this case.  As such, we will not repeat it in its entirety here.


In the Global Order
of September 30, 1999, the Commission directed all local incumbent exchange carriers operating in Pennsylvania to reduce their access charges.  The Global Order further provided for a subsequent access charge proceeding to be started in January 2001 to determine additional access charge reductions and the possible elimination of the Carrier Charge pool.



Subsequent to various Petitions and Orders, ALJ Cynthia Williams Fordham issued her Recommended Decision on Remand on December 7, 2005.  Exceptions were filed on January 9, 2006, by Verizon, AT&T Communications of Pennsylvania, Inc. (AT&T), Qwest, the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA) and the Office of Trial Staff (OTS).  Reply Exceptions were filed on January 25, 2006, by Verizon, AT&T, Qwest, the OCA and the OSBA.



By Order entered on January 8, 2007, the Commission concluded that it was best to defer a decision in the proceeding until after the FCC concludes its Unified Intercarrier Compensation Proceeding or for a period of at least another year, whichever is less.  


In making its determination, the Commission noted that it was important to bear in mind that on November 9, 2006, it acted to continue the stay of the Rural ILEC Access Charge Investigation.
  The Commission was of the opinion that the major issues in the instant proceeding presented material similarities with the issues in the Rural ILEC Access Charge Investigation.

The Commission agreed with the Excepting parties that the potential impact of the FCC Unified Intercarrier Compensation Proceeding and the associated Missoula Plan proposal may affect both interstate and intrastate access charge reform, and that the end-user consumers of Verizon PA’s and Verizon North’s basic local exchange services may have to absorb those effects into their local rates, e.g., through increases in their federal subscriber line charges (SLCs).  In addition, it is likely that the absorption of those effects may be “on top” of the “revenue neutral” adjustment of the Verizon ILEC local rates following the elimination of the Carrier Charge as was recommended by the ALJ.  In this regard, the Commission was persuaded by the OCA’s demonstration of the cumulative effect of the Commission’s and the FCC’s potential access reform actions if such actions are not coordinated.
The January 8, 2007 Order called for the submission of status reports by the Parties thirty days prior to the expiration of the one-year stay of the instant proceeding or thirty days after the FCC ruling in its Unified Intercarrier Compensation Proceeding, whichever occurs earlier.

On December 7, 2007, status reports were filed by Verizon, Qwest, and Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc, and NPRC, Inc. (collectively, Sprint).

On December 7, 2007, a Status Report and Motion to Extend the Stay was filed by Verizon and a Motion to Stay was filed by Qwest.

On December 10, 2007, a Status Report and Further Comments were filed by AT&T.

On December 19, 2007, The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (Embarq PA) and the Rural Telephone Company Coalition (RTCC) filed an Answer to the Motions filed by Verizon and Qwest.

On December 27, 2007, Sprint filed a Response to Verizon’s Status Report and Motion to Extend the Stay and a Response to Qwest’s Motion to Stay
Discussion
We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

A.
Status Reports


The primary issue referred to in all of the filed status reports was the lack of any significant development in the FCC’s Unified Intercarrier Compensation Proceeding.  In evaluating the merits of reactivating the instant proceeding the lack of any clear direction with regard to FCC revisions in establishing an overall program reforming intercarrier compensation presented the main obstacle to moving forward with any Pennsylvania specific action.



Another issue presented for consideration with regard to the status of this matter was the impact of reducing Verizon’s access rates in light of Act 183 and the subsequent requirement for CLECs to reduce their access rates correspondingly.  Verizon Status Report & Motion (SR & Mtn) at 8.



Other status change remarks highlight Verizon’s continued dominance in the market and its increased ability to leverage its ILEC services with its competitive services to increase its market position.  Sprint SR at 4.



There was an overall concern that the matters in the Rural Local Exchange Carrier (RLEC) generic access charge investigation at Docket No. I‑00040105 need to be continued and the record more fully developed before the instant proceeding can be meaningfully continued.
  AT&T SR at 1.

B. Motions to Extend Stay
1.
Positions of the Parties
Verizon filed a Motion to Extend the Stay and Qwest filed a Motion to Stay in the instant proceeding.  Verizon maintains that there is no immediate need to address reductions to its access charges since its current rates represent a 78 percent reduction from their level prior to the Global Order and are currently among the lowest ILEC access rates in Pennsylvania.  Verizon calls for renewing the stay for another twelve months and reopening the investigation in the RLEC access rate at Docket I-00040105.  In addition, Verizon submits that the Commission has not had the opportunity to consider the impact of reducing Verizon’s access rates on CLECs in light of Act 183.  Verizon SR & Mtn at 1-10.



In its Motion, Qwest submits that the higher access charges of the rural carriers in Pennsylvania should first undergo an investigation on an expedited basis while the investigation into the access charges of Verizon should be stayed for twelve months.  Also, Qwest references the Federal-State Joint Board on Universal Service’s High Cost Order which recommended the creation of three separate funds for Broadband, Mobility and Provider of Last Resort as an indication that no abrupt change in federal universal service funding is imminent.  This is compounded by the lack of any development in the FCC’s Unified Intercarrier Compensation docket.  Qwest Mtn at 2.
Sprint Communications, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and MPCR, Inc. (Sprint) filed a joint response to the Verizon and Qwest Motions.  Sprint maintains that the instant proceeding should be reactivated because it views Verizon’s carrier charges and intrastate switched access rates as being unreasonable, outdated and in urgent need of reform.

In support of its position, Sprint states that the FCC’s Unified Intercarrier Compensation Proceeding has seen no activity since seeking comments on the Missoula Plan in March 2007.  Sprint suggests that the Commission should not wait for FCC action, but take action to bring intrastate access charges to cost levels and to replace the inequitable subsidization inherent in Verizon’s access charges and carrier charges.  In addition, Sprint asserts that the FCC has granted Verizon substantial regulatory flexibility by the issuance of its BOC Forbearance Order.  Thus Verizon today has greater freedom and ability to achieve operational efficiencies due to federal deregulation, realization of economies of scope and scale, and entry into new markets to provide additional revenue streams.  Therefore, the unreasonably high switched access rates and outdated, unjust carrier charges that Sprint continues to pay give Verizon an unfair, artificial advantage.  As such, Sprint argues that the Commission should take action to correct this inequity by reactivating this proceeding.  Sprint Answer to Vz Mtn at 1-8.

AT&T maintains that the question for the Commission is not whether it should proceed to align Local Exchange Carriers’ intrastate access charges with their interstate counterparts, but how, and on what schedule.  With regard to the RLECs, AT&T asserts that it is critical that the Commission commence its proceeding immediately, because in that docket there is essentially no record on which to evaluate RLEC access rates.  With regard to the instant Verizon investigation, AT&T states that the circumstances are somewhat different in that the Commission already has available to it a great deal of information regarding Verizon’s access charges, the impacts of reducing them to match Verizon’s interstate rates, and the concomitant impact on retail rates.  With the issuance of ALJ Fordham’s Recommended Decision on Remand, the Commission could decide at any time.  AT&T is of the opinion that no good purpose would be served by an additional round of live hearings.  As such, AT&T strongly recommends that in order to resolve this matter the Commission, at the appropriate time, should direct the Parties to submit an additional round of affidavits and briefing and then decide the case as soon as possible.

AT&T also states that it would not object if the Commission determined that it wanted additional affidavits and briefing, and elected to defer those additional affidavits and briefs until the record in the RLEC Docket is more fully developed.  AT&T shares the Commission’s policy goals that local exchange carriers reduce dependence on access revenue from other carriers and rebalance those revenues.  Those goals can never be reached, however, unless the Commission re-starts its access investigations.  AT&T SR & Cmts at 10.

Embarq PA and the RTCC did not oppose the requests for a stay of the proceeding stating that continuing a stay of this state proceeding based upon the pendency of the same federal activity that hovers over all affected companies fosters a coordinated and well-reasoned regulatory objective.  This avoids getting ahead of the FCC.  However, these Parties object to Verizon’s and Qwest’s collateral attacks upon Embarq’s and the RTCC companies’ intrastate switched access rates, which are the subject of a separate proceeding.  Such attacks should be ignored as disingenuous attempts by Verizon and Qwest to secure irrational and self-serving results.  Embq Answ to Mtn at 2.
2.
Disposition 
Of significant concern with regard to reactivating this proceeding is the potential revision of the FCC’s intercarrier compensation regime with respect to distributions from the Federal Universal Service Fund.  At risk is the loss of compensation from the Fund if a threshold level would negate the reductions already made in intrastate access rates by Pennsylvania carriers.  As a net contributor to the Fund, Pennsylvania would then be supporting other states which have not been as aggressive in reducing access charges.  Therefore, to continue our process of reforming access rates would only serve to further reduce the potential distributions from the Fund for Pennsylvania carriers.

Subsequent to the filing of the above mentioned Status Reports and Motions, an Opinion was handed down by the U.S. Court of Appeals for the District of Columbia Circuit on July 8, 2008 in the matter of In Re: Core Communications, Inc., No 07-1446.  In this proceeding, Core sought to compel the FCC to articulate a valid legal justification for its rules governing intercarrier compensation for telecommunications traffic bound for Internet service providers (ISPs).  The Court directed the FCC to provide such a justification on or before November 5, 2008.  If it fails to do so, those rules will be vacated on November 6, 2008.


With the decision to reactivate the instant investigation previously hinging on the need to await the FCC’s ruling in the Unified Intercarrier Compensation Proceeding, this latest development suggests that a significant determination may be imminent.  In light of this Court decision and the potential to achieve some dramatic reform in the overall intercarrier compensation regime, we conclude that it is in the best interest of all Parties, and in particular the Pennsylvania consumer, that we further stay the instant proceeding.
Conclusion



In light of the above, and consistent with our reasoning and actions in the Rural Access Charge Investigation at Docket No. I-00040105, et al., we shall further stay the instant proceeding pending the outcome of the FCC’s Unified Intercarrier Compensation Proceeding at CC Docket No. 01-92, or for a period of one year from the date this Order is entered, whichever is earlier, unless extended by Commission Order;  THEREFORE,


IT IS ORDERED:



1.
That the Motions filed by Verizon Pennsylvania Inc. and Verizon North Inc., and Qwest Communications Corporation, are granted, consistent with the discussion in this Opinion and Order.



2.
That the instant proceeding be stayed pending the outcome of the FCC’s Unified Intercarrier Compensation case at CC Docket No. 01-92 or for a period of twelve (12) months from the date of entry of this Opinion and Order, whichever is earlier, unless extended by Commission Order.



3.
That the Commission Staff from the Office of Special Assistants and the Law Bureau is hereby directed to monitor developments in the Federal Communications Commission’s Unified Intercarrier Compensation Proceeding and related proceedings (including but not limited to In re: Core Communications, Inc.).



4.
That upon the expiration of the twelve-month stay of the instant proceeding or the issuance of a Federal Communications Commission ruling in the Unified Intercarrier Compensation case, whichever occurs earlier, the Parties to this proceeding shall submit status reports to the Commission pertaining to common or related matters in the instant proceeding and the FCC’s Intercarrier Compensation Proceeding and the need for any coordination of such matters or any new issues that may arise once the instant proceeding is reactivated.  Such status reports shall be due thirty (30) days prior to the expiration of the one-year stay of the instant proceeding or thirty (30) days after the FCC ruling in its Intercarrier Compensation Proceeding, whichever occurs earlier.



5.
That upon the receipt of the of the status reports described in Ordering Paragraph No. 4 above, the Office of Special Assistants and the Law Bureau shall prepare a Staff recommendation for the Commission’s timely consideration at a Public Meeting that would reactivate the instant proceeding and either dispose of the outstanding substantive issues with additional and updated input by the parties in the form of additional briefs and evidentiary written submissions, or refer the matter to the Office of Administrative Law Judge in a second remand proceeding.



6.
That a copy of this Opinion and Order be served on all Parties to this proceeding.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  September 11, 2008
ORDER ENTERED:   September 12, 2008
�	See In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005) (Unified Intercarrier Compensation Proceeding).


�	Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P�00991649, 93 Pa PUC 172 (September 30, 1999) (Global Order); 196 P.U.R. 4th 172, aff’d sub nom. Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa. Commonwealth 2000), which was vacated in MCI WorldCom Inc. v. Pa. PUC, 577 Pa. 294, 844 A.2d 1239 (2004). 


�	Investigation Regarding Intrastate Access Charges And IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund, Docket Nos. I-00040105, R-00061377 et al., Order entered November 15, 2006 (Rural ILEC Access Charge Investigation). 


�	It is noted that by Order entered April 24, 2008, this Commission reopened the RLEC generic access charge investigation for the limited purpose of: (1) addressing the $18.00 cap on Residential One-Party benchmark/caps and any equivalent Business One-Party benchmark/cap associated with the Pennsylvania Universal Service Fund (PaUSF); (2) determining whether there is a need to increase the rate caps and/or funding for the Pennsylvania Universal Service Fund (“PaUSF”) in order to accommodate the revenue increases authorized by rural ILECs’ Chapter 30 Plans that are now resulting in increased local service rates beyond the benchmark rate caps; (3) determining whether the size of the fund should be increased, decreased or remain the same if it is determined that the $18.00 cap should be increased; and (4) determining whether a needs based test should be used to determine whether rural ILECs qualify for PaUSF funding.  The April 24, 2008 Order directed that a recommended decision on these matters be issued within twelve months of the Order’s entry date.  The remainder of the investigation was further stayed pending the outcome of the FCC’s Unified Intercarrier Compensation proceeding at CC Docket No. 01-92 or for one year from the date of the entry of the April 24, 2008 Order, whichever is earlier.
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