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Before
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Administrative Law Judge

HISTORY OF THE PROCEEDING
On January 29, 2007, Charles M. Miller (Complainant) filed a formal complaint (complaint) against PPL Electric Utilities Corporation (Respondent) alleging that since Respondent installed an automatic meter reading (AMR) device at his residence, his electric bills have been too high in light of his usage.  Complainant also alleged that there is a reliability, safety or quality problem with his utility service.  On February 27, 2007, Respondent filed an answer and new matter.  In its answer, Respondent denied the material allegations in the complaint.  In its new matter, Respondent argued that “Complainant’s claims are barred in part by the applicable statute of limitations to the extent Complainant seeks reimbursement for any amounts paid prior to January 29, 2003.”     
By Telephone Hearing Notice dated March 21, 2007, the hearing was originally scheduled to be held on June 13, 2007.  However, Respondent requested a continuance, which was granted, and the hearing was rescheduled for August 22, 2007.  Complainant then requested a continuance, which was granted, and the hearing was rescheduled for October 16, 2007. 
The telephonic hearing was held on October 16, 2007.  Complainant appeared pro se and testified.  Complainant introduced two exhibits, both of which were admitted into evidence.  Lucas Repka, Esquire appeared on behalf of Respondent.  Respondent presented the testimony of two of its employees: Theresa Albright, a Customer Support Supervisor, and David Ogden, a Customer Contact Representative.  Respondent introduced six exhibits, all of which were admitted into evidence.  The hearing transcript consists of 109 pages.  The record closed on November 16, 2007.
FINDINGS OF FACT
1.
Complainant, Charles M. Miller, is a residential electric customer of Respondent at 7832 Main Street, Fogelsville, PA 18051.  Tr. 6.
2.
Complainant’s residence contains six to eight rooms.  Tr. 90.

3.
Complainant’s electrical appliances include lighting, refrigeration, soda machine, range, microwave, coffee maker, dishwasher, oil free standing water heater, washer, dryer, two televisions, VCR, satellite dish, water bed, computer, vacuum cleaner, electric powered oil furnace, and air conditioner.  Tr. 10, 87-96; PPL Ex. 5 at 3.
4.
In June 2006 Complainant installed the soda machine on the side of his house.  The soda machine is plugged-in at all times.  It dispenses sodas to the children in the neighborhood.  Tr. 10, 15, 39.

5.
The soda machine is capable of consuming 600 kwh per month.  Tr. 90; PPL Ex. 5 at 3.

6.
Prior to May 2004, Complainant lived in the residence with his wife and three children.  Tr. 7-8.  

7.
In May 2004, Complainant and his wife separated.  Since that time his wife no longer lives in the property.  Complainant’s three children, ages 6, 8 and 11, live in the property two weeks per month.  Since May 2004, Complainant is the only one who lives in the property full time.  Tr. 7-8, 11.

8.
On June 12, 2002, Respondent installed an AMR device at Complainant’s residence.  Tr. 30-31; PPL Ex. 4 at 1.
9.
Complainant’s bills were based on actual meter readings.  Complainant Ex. 1; PPL Ex. 1.

10.
Complainant’s bills reflected the following usage:

Yearly Use



Total Use (kwh)

Average Monthly Use (kwh)  











July 2000 – June 2001

11795




983

July 2001 – June 2002

12763




1064

July 2002 – June 2003

14964




1247

July 2003 – June 2004

16812




1401

July 2004 – June 2005

14297




1191

July 2005 – June 2006

18625




1552 
Complainant Ex. 2.

11.
Complainant’s monthly summer bills were as follows for the noted periods:

(a)
For the 29 day period May 3 to June 1, 2001, Complainant was billed $67.86 for 758 kwh consumed.

(b)
For the monthly billing period ending June 28, 2002, Complainant was billed $116.19.

(c)
For the 30 day period June 30 to July 30, 2003, Complainant was billed $162.79 for 2049 kwh consumed.

(d)
For the 32 day period May 27 to June 28, 2004, Complainant was billed $142.65 for 1764 kwh consumed.

(e)
For the 29 day period May 31 to June 29, 2005, Complainant was billed $107.00 for 1889 kwh consumed.

(f)
For the 29 day period May 30 to June 28, 2006, Complainant was billed $183.77 for 1498 kwh consumed.

Tr. 13-15, 37-38; Complainant Ex. 2.

12.
Complainant’s monthly fall bills were as follows for the noted periods:

(a)
For the 29 day period September 30 to October 29, 2002, Complainant was billed $88.57 for 999 kwh consumed.

(b)
For the 29 day period September 30 to October 29, 2003, Complainant was billed $-144.41 for 1301 kwh consumed.

(c)
For the 29 day period September 29 to October 28, 2004, Complainant was billed $128.00 for 948 kwh consumed.

(d)
For the 29 day period September 29 to October 28, 2005, Complainant was billed $122.55 for 1187 kwh consumed.

(e)
For the 29 day period September 28 to October 27, 2006, Complainant was billed $136.00 for 1072 kwh consumed.

Tr. 27-28; Complainant Ex. 1.

13.
Complainant’s winter bills were as follows for the noted periods:

(a)
For the 31 day period November 1 to December 2, 1999, Complainant was billed $73.90 for 829 kwh consumed.
(b)
For the 31 day period October 31 to December 1, 2000, Complainant was billed $82.88 for 966 kwh consumed.
(c)
For the 31 day period October 29 to November 29, 2001, Complainant was billed $-68.15 for 808 kwh consumed.
(d)
For the 29 day period October 29 to November 27, 2002, Complainant was billed $83.76 for 917 kwh consumed.

(e)
For the 30 day period November 29 to December 29, 2005, Complainant was billed $135.00 for 1569 kwh consumed.

(f)
For the 29 day period November 29 to December 28, 2006, Complainant was billed $142.77 for 1114 kwh consumed.
Tr. 16-21, 32-35; Complainant Ex. 1.
14.
On June 19, 2006, Respondent’s Customer Contact Representative, David Ogden, conducted a field investigation at Complainant’s residence.  Tr. 100.

15.
During the field investigation, Mr. Ogden tested the electric meter and found that it was operating within 99.5% accuracy.  Tr. 100; PPL Ex. 4 at 1; PPL Ex. 5 at 3.
16.
During the field investigation Mr. Ogden conducted a cost estimate.  Tr. 87, 89-91.

17.
Mr. Ogden conducted the cost estimate by asking Complainant to name the appliances in his home.  Then referring to a cost estimate booklet, Mr. Ogden determined the potential monthly energy consumption for each appliance.  Tr. 87, 89-91.
18.
Mr. Ogden determined that Complainant’s total potential monthly energy consumption, excluding air conditioning or heating, was 1643 kwh.  Tr. 91, 94.
19.
Mr. Ogden determined that in the winter months, with the addition of electricity to power Complainant’s oil heater (130 kwh), Complainant’s potential total monthly energy consumption was 1773 kwh.  Tr. 94-95.

20.
Mr. Ogden determined that in the summer months, with the addition of air conditioning (18,000 BTUs), Complainant’s potential total monthly energy consumption was 2939 kwh.  Tr. 95-96.
21.
Mr. Ogden, during his field investigation, found that the lead line that goes into the electric meter base was frayed.  Tr. 106.

22.
The customer is responsible for the maintenance of the lead line that goes into the electric meter base.  Tr. 106.

23.
The Commission’s Bureau of Consumer Services (BCS), in its December 11, 2006, decision on Complainant’s informal complaint, concluded that the “Customer was properly billed based on the actual service used at the property.”  Tr. 72; PPL Ex. 6.

24.
Complainant defaulted on five payment agreements reached with Respondent.  The payment agreements were entered into on June 21, 2004; August 31, 2004; October 7, 2004; December 20, 2005; and May 4, 2006.  Tr. 64-65.

25.
Complainant failed to comply with payment arrangements established by BCS in its decisions on informal complaint cases closed on August 11, 2004 and April 18, 2006.  Tr. 70, 74.

26.
Complainant made ten electric bill payments in 2005, one payment in 2006 and three payments in 2007.  Tr. 49. 
27.
Complainant’s account balance as of September 27, 2007, was $1,662.54.  PPL Ex. 1 at 5.
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Mr. Miller has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Marguiles, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. V. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Complainant alleges that his electric bills are too high.  High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case of overbilling by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.  However, “…even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the Complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the Complainant.”  768 A.2d at 1220.


In the present case, Complainant alleges that his electric bills increased inexplicably since Respondent installed an AMR device at his residence.  Respondent installed 
the AMR device on June 12, 2002.
  Complainant opined that the AMR device has not accurately registered his electric usage, but rather has registered more than he has actually consumed.



In support of his complaint, Complainant produced a number of bills which purport to show that since the installation of the AMR device his bills have inexplicably increased when compared to prior bills.  However, a comparison of Complainant’s bills does not show higher usage and/or bill amounts for all bills issued after June 12, 2002.  For example, for the 31 day period October 31 to December 1, 2000, Complainant was billed $82.88 for 966 kwh consumed.  And for the 29 day period October 29 to November 27, 2002, Complainant was billed $83.76 for 917 kwh consumed.  Thus, when two winter month bills are compared, Complainant’s 2000 bill reflected 49 kwh more usage than his 2002 bill, which was issued after the AMR device was installed (966 kwh – 917 kwh = 49 kwh).  A comparison of two summer bills provides another example.  For the monthly billing period ending June 28, 2002, Complainant was billed $116.19.
  And for the 29 day period May 31 to June 29, 2005, Complainant was billed $107.00 for 1889 kwh consumed.  Thus, when the two summer month bills are compared, Complainant’s 2002 bill (which includes usage registered on the prior meter and 16 days of usage registered on the AMR device
) is $9.00 more ($116 - $107) and presumably reflects more registered usage than his 2005 bill, which was based solely on the reading from the AMR device.  Therefore, contrary to Complainant’s complaint, not all of his bills after the installation of the AMR device reflect higher usage and/or charges than his previous bills. 


I note that Complainant asserted that his usage decreased after May 2004, when he separated from his wife.  According to Complainant, after May 2004, his wife ceased to live at the property, and his three children stopped living there full-time.  Complainant testified that since May 2004, his three children have lived at the property two weeks per month.  Complainant also testified however, that in June 2006, he installed a soda machine on the side of his house.  The soda machine is plugged-in all the time, and it dispenses sodas to the children in the neighborhood.  Respondent’s witness, David Ogden, a Customer Contact Representative for Respondent, testified that the soda machine is capable of consuming 600 kwh per month.  Thus, since the installation of the AMR device in June 2002, Complainant’s pattern of usage has changed.  Since that time the number of people living in the property full-time has decreased.  However, Complainant has added significant electrical load with his installation of a soda machine.  The added load may account for the increases that Complainant has seen in his bills since June 2006. 


Mr. Ogden testified that on June 19, 2006, as a part of a field investigation conducted at Complainant’s residence, he conducted a cost estimate. The cost estimate included an analysis of the monthly consumption of Complainant’s electrical appliances.  The electrical appliances analyzed included lighting, refrigeration, soda machine, range, microwave, coffee maker, dishwasher, oil free standing water heater, washer, dryer, two televisions, VCR, satellite dish, water bed, computer, vacuum cleaner, electric powered oil furnace, and air conditioner.  Mr. Ogden determined that Complainant’s total potential monthly consumption, excluding air conditioning or heating, was 1643 kwh.  He determined that in the summer months, with the addition of air conditioning (18,000 BTUs), Complainant’s total potential monthly energy consumption was 2939 kwh.  And Mr. Ogden determined that in the winter months, with the addition of electricity to power Complainant’s oil heater (130 kwh), Complainant’s total potential monthly energy consumption was 1773 kwh.  The monthly bills presented by Complainant do not show usage that exceeds the potential consumption determined by Mr. Ogden.  Thus evidence of record provides that Complainant’s household had the potential to consume the energy for which Complainant was billed.



During the field investigation on June 19, 2006, Mr. Ogden also tested the AMR device at Complainant’s residence.  The AMR device tested 99.5% accurate; which is within the range of acceptable accuracy under the Commission’s regulations.  See, 52 Pa. Code §§ 57.20, 57.21. 


For all of the foregoing reasons, I find that Complainant did not establish a prima facie case of high bills under the Waldron Rule.



Complainant also alleged in his complaint that there is a reliability, safety or quality problem with his service.  Complainant however did not further explain the allegation in his complaint.  Complainant also did not provide testimony at the hearing regarding this allegation.  However, on cross-examination, Complainant questioned Mr. Ogden about the condition of wires leading into the base of his electric meter.  Tr. 105-106.  Mr. Ogden testified that the wires were frayed as a result of aging, and that it is the responsibility of the customer to maintain the wires.  Tr. 105-106.  Mr. Ogden also testified that the frayed wires could present a dangerous condition.  Tr. 106.  Complainant is therefore expected to correct the situation by having any necessary wiring repair or replacement made.  I also note that Commission regulations provide in pertinent part that Respondent may temporarily interrupt service to a property “where necessary to effect repairs or maintenance; [or] to eliminate an imminent threat to life, health, safety or substantial property damage.”  52 Pa. Code § 56.71.



For all of the foregoing reasons, the complaint is dismissed in its entirety.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Charles M. Miller against PPL Electric Utilities Corporation at Docket No. F-02089361 is dismissed.

2.
That this case be marked closed.

Date: August 26, 2008



_______________________________








Charles E. Rainey, Jr.







Administrative Law Judge
	� 	Complainant had been under the mistaken belief that the AMR device was installed in 2004.  Tr. 6-7.


	� 	The bill that Complainant produced did not show the number of days encompassed in that billing period.  See, Complainant Ex. 1.


	� 	The AMR device was installed on June 12, 2002, and the monthly billing period ended on June 28, 2002.  The bill thus reflected 16 days of usage registered on the AMR device (28 – 12 = 16). 
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