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Fred R. Nene

Administrative Law Judge



This decision dismisses for lack of jurisdiction a complaint that Joseph J. Minisi (“Complainant”) filed on May 12, 2008.  In his complaint Mr. Minisi, an attorney admitted to practice in this Commonwealth, alleges that Verizon Pennsylvania Inc. (“Verizon” or “Respondent”) or Verizon’s subcontractors damaged the underground electrical lines of the Woodgate townhouse complex over the course of three or four years while installing FiOS service lines.  For relief he seeks reimbursement on behalf of the Woodgate Homeowners Association, Inc. for damages caused.  No other form of relief is requested.  On June 25, 2008 Verizon filed Preliminary Objections to the complaint asserting that the Commission lacked jurisdiction to decide this matter.  No response was filed to the motion.

On August 26, 2008 I was assigned the matter for consideration of the outstanding motion.

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 PA PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s Regulation at 52 Pa. Code §5.101 permits the filing of Preliminary Objections seeking dismissal of a complaint if the Commission lacks jurisdiction to hear and decide issues raised.  52 Pa. Code §5.101(a)(1).

For purposes of disposition of Preliminary Objections, all well-pleaded material facts of the non-moving party, as well as all reasonable inferences derived from those facts, must be accepted as true.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  The Preliminary Objections will be granted only if the moving party prevails as a matter of law.

The only claim made by Mr. Minisi in this matter is that Verizon is responsible for damages allegedly caused to “underground electrical lines” owned and operated on behalf of the Woodgate townhouse complex.  (Complaint, p. 5).  The complaint raises no allegations regarding telephone service provided by Verizon.  


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).



Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).  The issue of the Commission’s jurisdiction over a dispute between a customer and a utility company, however, is not resolved simply because the latter is a public utility.  See, Carl A. Nolan v. Pennsylvania Power & Light Company, 1996 Pa. PUC Lexis 127, Docket No. C-00956756 (Order entered October 10, 1996).



In Allport Water Authority v. Winburne Water Co., 258 Pa. Superior Ct. 555, 393 A.2d 673 (1978), the Court reviewed the extent of the Commission’s jurisdiction:  

We start with the principle “that the courts will not originally adjudicate matters within the jurisdiction of the PUC.  Initial jurisdiction in matters concerning the relationship between public utilities and the public is in the PUC—not in the courts.” Lansdale Borough v. Philadelphia Electric Company, 403 Pa. 647, 650, 170 A.2d 565, 567 (1961). See also, Chester County v. Philadelphia Electric Company, 420 Pa. 422, 218 A.2d 331 (1966); Einhorn v. Philadelphia Electric Company, 410 Pa. 630, 190 A.2d 569 (1963); Fogelsville & T. Electric Company v. Pa. P. & L. Company, 271 Pa. 237, 114 A. 822 (1921); Byer v. Peoples Natural Gas Company, 251 Pa. Super. 75, 380 A.2d 383 (1977); Bell Telephone Company v. Sanner, 248 Pa. Super. 273, 375 A.2d 93 (1977); Elkin v. Bell Telephone Company, 247 Pa. Super. 505, 372 A.2d 1203 (1977).  Thus, it has long been recognized that the reasonableness, adequacy and sufficiency of public utility service are all matters within the exclusive original jurisdiction of the PUC. See, Duquesne Light Company v. Monroeville Borough, 449 Pa. 573, 298 A.2d 252 (1972); Behrend v. Bell Telephone Company, 431 Pa. 63, 243 A.2d 346 (1968); Elkin v. Bell Telephone Company, supra.  It is equally well-settled, however, that the PUC is not jurisdictionally empowered to decide private contractual disputes between a citizen and a utility.  See, Byer v. Peoples Natural Gas Company, 251 Pa. Super. 75, 380 A.2d 383 (1977); Leveto v. National Fuel Gas Distribution Corporation, 243 Pa. Super. 510, 366 A.2d 270 (1976); Reading & Southwestern Street Railway Company v. Pennsylvania PUC, 168 Pa. Super. 61, 77 A.2d 102 (1950).

Allport Water Authority, 258 Pa. Superior Ct. at 558-59, 393 A.2d at 674-75; (emphasis added).
Likewise the Commission does not have jurisdiction over allegations of trespass.  Fairview Water Co. v. Pa. PUC, 502 A.2d 162 (Pa. 1985); Steve Rushkin v. Verizon Pennsylvania Inc., Docket No. C-20042591 (Order entered July 14, 2004); and Messina v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-200968225 (Order entered September 23, 1998).
The Commission also considered the question of its jurisdiction over claims of property damage in the recent case of Sowers v. PPL Gas Utilities Corp., Docket No. C‑20066530 (Order entered January 27, 2007).  A complaint was filed with the Commission against PPL Gas Utilities Corp. (“PPL”) by a homeowner following the installation, by PPL, of a pipeline across her property.  The complainant, who was not a PPL customer, alleged that PPL damaged her septic system and cesspool when it installed the pipeline.  By way of relief, the complainant sought to have the damaged facilities repaired.  The Commission dismissed the complaint on the basis that it did not have jurisdiction over the issues raised because the dispute did not involve the provision of utility service but, rather, was a private matter between the parties.

As was the case in Sowers, this case involves a property damage claim.  Neither Mr. Minisi nor the Woodgate Homeowners Association, Inc. allege any problem with the provision of telephone service to any Verizon customer.  This is a private dispute over which the Commission has no jurisdiction to act.

It should be noted that the Commission also lacks jurisdiction to award money damages under all circumstances and this is the sole form of relief requested by the Complainant.  See Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).
Finally, the Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest, 66 Pa. C.S. §703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA PUC, 563 A.2d 548 (Pa. Cmwlth., 1989); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 
(Pa. Cmwlth., 1993).  This case does not involve disputed questions of fact.  The question is one of law only, and the law is clear the Commission has no jurisdiction in this case.
ORDER
THEREFORE,

IT IS ORDERED that the Preliminary Objections of Verizon Pennsylvania Inc. are granted and that the complaint of Joseph J. Minisi on behalf of Woodgate Homeowners Association, Inc. at Docket No. C-2008-2043302 is hereby dismissed for lack of jurisdiction.
Date:  September 3, 2008
















Fred R. Nene








Administrative Law Judge
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