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HISTORY OF THE PROCEEDING


This proceeding is the result of a Pennsylvania Public Utility Commission (Commission) Opinion and Order entered on October 26, 2007, regarding a proposed Settlement Agreement between the Commission’s Law Bureau Prosecutory Staff (Prosecutory Staff) and Philadelphia Gas Works (PGW).  The proposed Settlement Agreement was filed on July 24, 2007.



The genesis of the proposed Settlement Agreement was a house fire on March 13, 2006, at 3324 North 16th Street, Philadelphia, PA which resulted in the death of Hilda Bousley.  Subsequently, the Commission’s Bureau of Consumer Services (BCS), in accordance with its procedures, reviewed the status of utility service at the property.  BCS learned that PGW had terminated Ms. Bousley’s gas service on April 26, 2005, for failure to provide access to the meter so that PGW could install an automatic meter reading (AMR) device.  BCS consequently requested that the Commission’s Law Bureau initiate an informal investigation into whether PGW violated the Public Utility Code by terminating Ms. Bousley’s service.



On June 1, 2006, Prosecutory Staff initiated an investigation into the termination of Ms. Bousley’s service.  Following the informal investigation, and pursuant to 52 Pa. Code §3.113, Prosecutory Staff and PGW entered into a proposed Settlement Agreement which they filed on July 24, 2007.


By Opinion and Order entered August 10, 2007, the Commission issued the proposed Settlement Agreement for comment.  On August 28, 2007, Community Legal Services (CLS) filed comments.



CLS recommended that the Commission not approve the proposed Settlement Agreement because it lacked specificity regarding the nature, scope and schedule of trainings to be provided to PGW’s employees.  Specifically, CLS commented that the Settlement Agreement should, but did not include: (1) detail concerning the actual training information that will be conveyed; (2) the requirement that the training materials utilized be provided to BCS for review and/or comment; (3) a schedule detailing when the training is to be conducted; and (4) a requirement that PGW report to BCS on the steps it has taken.  CLS also commented that the Settlement Agreement should specifically state that the proposed $10,000 civil penalty, to be used to help fund PGW’s pilot conservation plan, would not be recovered through rates or through the Universal Service Fund Surcharge (USFS).


The Commission found that the proposed Settlement Agreement contained insufficient information, and that it could not approve the Settlement Agreement.  The Commission stated as follows:

After careful review of the proposed Settlement and CLS’ comments, we are unable to approve it.  There is a dearth of information regarding the type of utility service rendered to Ms. Bousley by PGW, the service termination itself, whether the termination was related to the house fire, and last, but not least, why the customer’s meter had not been read for almost thirty years.  Without this information, it is impossible for us to reasonably determine which provisions of the Code, our Regulations, or any Order of the commission may have been violated.  Furthermore, without this information, we cannot reasonably determine if the proffered settlement amount and remedial efforts are fair or in the public interest.  As noted above, it is this Commission’s policy to encourage settlements when possible; however, the instant matter requires fact finding which cannot be accomplished through the settlement process.  Accordingly, the proposed Settlement is rejected and the matter will be referred to the Office of Administrative Law Judge for further proceedings.  
PUC Law Bureau Prosecutory Staff v. PGW, M-00072017 (October 26, 2007) (“Opinion and Order”) at 6-7.  


The Commission ordered that this “matter [be] referred to the Office of Administrative Law Judge for such further proceedings as deemed appropriate.”  Id. at 6, ¶ 2.  The Commission also ordered that a copy of its Opinion and Order and the proposed Settlement Agreement be served on the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA).


This proceeding was consequently scheduled for an initial prehearing conference to be held on January 14, 2008, and assigned to me.  Prior to the January 14, 2008 prehearing conference, Prosecutory Staff sent to me a revised Settlement Agreement.  At the January 14, 2008 prehearing conference, Prosecutory Staff, PGW and OCA were present.  We discussed the revised Settlement Agreement.  I found that the revised Settlement Agreement still lacked sufficient information.  I directed Prosecutory Staff and PGW to include additional and more detailed information in the Settlement Agreement.  


Prosecutory Staff subsequently submitted two more revised Settlement Agreements.  By electronic mail message dated May 8, 2008, OCA stated that it had no objection to the revised Settlement Agreement and Joint Statement in Support of Settlement submitted by Prosecutory Staff subsequent to the initial prehearing conference.  Tr. 7.
  By electronic mail messages dated May 8, 2008 and May 12, 2008 I directed the Prosecutory Staff to include additional information in the Settlement Agreement.  Subsequently, a further prehearing conference was scheduled.  Prosecutory Staff, PGW and OCA were present at the further prehearing conference held on July 11, 2008.  A further revised Settlement Agreement was discussed.  I directed Prosecutory Staff and PGW to further augment the Settlement Agreement.  Following the discussion, OCA’s attorney stated that OCA did not have any additional concerns regarding the Settlement Agreement.  Tr. 11-12.


Under cover letter dated August 28, 2008, Prosecutory Staff submitted the present Settlement Agreement.
  Signatories to the Settlement Agreement include Prosecutory Staff, PGW and BCS.  OCA indicated that it does not oppose the Settlement Agreement.  Tr. 11-12.  Appended to the Settlement Agreement at Appendix “A” are training materials entitled “Dispute and Resolution Training.”  Appended to the Settlement Agreement at Appendix “B” is a Joint Statement by Prosecutory Staff and PGW in Support of the Settlement Agreement.  The Settlement Agreement and accompanying documents are attached to this Initial Decision at Attachment “A.”


The present Settlement Agreement provides the important information that the Commission found lacking in the previous Settlement Agreement.  In addition, the present Settlement Agreement addresses the concerns raised by CLS in regard to the previous Settlement Agreement.  For the reasons stated herein, I find that the present Settlement Agreement is just, reasonable and in the public interest.  I therefore approve the present Settlement Agreement in its entirety and without modification. 
DISCUSSION


As a result of its investigation into PGW’s termination of Ms. Bousley’s gas service, Prosecutory Staff determined that PGW had violated a number of statutory and regulatory provisions of Pennsylvania public utility law.  Specifically, Prosecutory Staff determined that:
(1)
PGW violated 52 Pa. Code §56.97 and 66 Pa. C.S. §1501 on April 20, 2005, when during a conversation with Ms. Bousley it failed to mention the termination and failed to explain all of the methods for avoiding termination of service.
(2)
PGW violated 52 Pa. Code §56.81 and 66 Pa. C.S. §1501 when it terminated Ms. Bousley’s gas service without a legitimate basis for doing so.
(3)
PGW violated 66 Pa.C.S. §§1407(b)(1) and 1501 when it failed to restore Ms. Bousley’s gas service within 24 hours of the erroneous termination.

(4)
PGW violated 52 Pa. Code §62.79 and 66 Pa.C.S. §1501 when it failed to recognize the complaint disputing termination of service made on Ms. Bousley’s behalf by her daughter.

See, Settlement Agreement at 7-8, ¶ 29. 



PGW and Prosecutory Staff subsequently entered into discussions to resolve this matter.  See, 52 Pa. Code §3.113 (“Resolution of informal investigations”).  Consequently, PGW and Prosecutory Staff reached a Settlement Agreement, which they filed on July 24, 2007.  By Opinion and Order entered October 26, 2007, the Commission found that the Settlement Agreement did not provide sufficient information.  The Commission consequently rejected the Settlement Agreement and referred the matter to the Office of Administrative Law Judge for adjudication.  Following a number of conferences with me, the parties submitted a Settlement Agreement under cover letter dated August 28, 2008, which contains more detailed information than was included in the Settlement Agreement filed earlier.


The gist of the Settlement Agreement is that PGW will give substantial training to its employees so as to prevent the alleged violations from occurring again.  The training will cover topics such as dispute resolution, termination procedures, the AMR exchange program, AMR-related terminations, the Customer Responsibility Program, collections and collection practices, payment arrangements and billing.  The training materials will be provided by experienced PGW employees.  Experienced PGW employees will also conduct the training.  PGW employees will receive training in major sessions held in a classroom setting.  They will also receive training through bulletins and stand-up meetings, which are weekly gatherings of employees to review salient parts of their jobs.


PGW will provide quarterly training updates to BCS for a period of two years from the entry date of the Commission order approving the Settlement Agreement.  



The Settlement Agreement also provides that PGW will pay a civil penalty of $10,000.00, to be placed toward its pilot conservation plan.  PGW’s pilot conservation plan provides heating system replacements to lower income customers, as well as other services.  See, Settlement Agreement at 11, ¶ 34(c).  The Settlement Agreement further provides that the $10,000.00 amount will not be recoverable through rates or through Universal Service Fund Surcharges.  


The Commission rejected the first Settlement Agreement (filed on July 24, 2007), because it failed to answer a number of questions.  The present Settlement Agreement provides substantial answers to those questions.  Below is a restatement of the questions posed by the Commission, as well as the answers provided in the present Settlement Agreement. 
Commission Questions and present Settlement Agreement Answers

1.
What type of utility service was rendered to Ms. Bousley by PGW?


Ms. Bousley was not a heating customer of PGW.  Although the media reported that she had a gas range, no information on appliances could be gathered from photographs of the fire scene taken by the Philadelphia Fire Marshall’s Office.  Ten days prior to the fire, on March 3, 2006, PGW employees who removed the gas meter at the property, observed an oil burner and oil tank in the basement.  They also observed an outside oil fill in front of the house.  The Fire Marshall’s Incident Report makes no mention of what types of appliances were in the home, other than two kerosene heaters.  The Fire Marshall’s Office reported that the cause of the fire was the improper fueling of kerosene heaters.  There was no causal link made between the fire and the termination of service by PGW.  Settlement Agreement at 1, 2 ¶s 3, 6.
2.
What are the facts surrounding the termination of Ms. Bousley’s gas service?


Prosecutory Staff’s investigation revealed that PGW first attempted to exchange Ms. Bousley’s meter on July 16, 2001, but its technician was unable to gain access to the meter.  PGW’s technician consequently called Ms. Bousley and she told him that he could not exchange meters that day because she was going out, but that she would call PGW back.  Settlement Agreement at 4, ¶ 15.  PGW next attempted to access Ms. Bousley’s gas meter on July 6, 2004; still without success.  Id. at ¶ 16.  On September 28, 2004, PGW once again attempted to access Ms. Bousley’s gas meter; again without success.  No one answered the door or telephone at her residence.  Id. at ¶ 17.  On March 18, 2005, Ms. Bousley received a 10-day non-AMR shut-off notice from PGW.  Id. at 4-5, ¶ 18.  On March 30, 2005, PGW called Ms. Bousley regarding the meter exchange.  However, no one answered the phone, and there was no answering machine to record a message.  Id. at 5, ¶ 19.  On April 4, 2005, PGW left an AMR notice at Ms. Bousley’s home.  Id. at ¶ 20.  On April 10, 2005, PGW went to Ms. Bousley’s residence but no one answered the door.  PGW left a 10-day shut-off notice.  Id. at ¶ 21.  PGW was scheduled to install the AMR device at Ms. Bousley’s residence on April 20, 2005.  However, on that day PGW was not able to gain entry into Ms. Bousley’s home.  Id. at ¶ 22.  On April 20, 2005, while the PGW service person was on route to Ms. Bousley’s property, she called to cancel the appointment to install the AMR device, due to a sewage problem in her basement.  PGW advised Ms. Bousley to contact it once her sewage problem was corrected.  Ms. Bousley never did, however.  PGW did not discuss the termination with Ms. Bousley during the April 20, 2005 phone call, as it should have.  Id. at ¶ 23.


PGW terminated Ms. Bousley’s gas service on April 26, 2005, for failure to provide access to the meter so that PGW could install an automatic meter reading (AMR) device.  PGW terminated Ms. Bousley’s service six days after it was unable to gain entry to install the AMR device.  (PGW was unable to gain entry on April 20, 2005.)  Settlement Agreement at 5-6, ¶s 23-24.  The next day, on April 27, 2005, a person identifying herself as Ms. Bousley’s daughter contacted PGW and disputed both the termination and PGW’s position that a reconnection fee needed to be paid to restore service.  PGW informed the woman about the non-AMR termination.  PGW informed the woman that a $123.00 reconnection fee would have to be paid to restore service.  (PGW records indicate that Ms. Bousley’s daughter did not have third party notification status on the account.)  PGW otherwise has no further record of any contact with Ms. Bousley or a representative of hers.  Id. at 6, ¶ 25-26. 
3.
Was the house fire related to the service termination?


There has been no finding that the house fire was related to the service termination.  The Philadelphia Fire Department’s Fire Marshall’s Office reported that the cause of the fire was the improper fueling of kerosene heaters.  Settlement Agreement at 2, ¶ 6.
4.
Why wasn’t the customer’s meter read for almost thirty years?


Ms. Bousley’s meter had not been read since August 29, 1986,
 because PGW had been unable to enter her property to read her meter.  (On August 29, 1986, PGW exchanged one non-AMR device for another at Ms. Bousley’s residence.)  PGW does not have records of how many times its meter readers attempted to access Ms. Bousley’s meter since 1986.  During much of the period since 1986, PGW’s meter readers went house to house gaining access when necessary to read meters.  Settlement Agreement at 6, ¶ 27. 


 CLS also raised a number of concerns in regard to the first Settlement Agreement.  The present Settlement Agreement sufficiently addresses those concerns.  Below is a restatement of the CLS’ concerns and the responses found in the present Settlement Agreement.  
CLS Concerns and present Settlement Agreement Responses
1.
Detail is needed concerning the actual training information that will be conveyed.


The present Settlement Agreement at pages 8-11, paragraph 34, provides detailed information regarding PGW’s training program.  The training materials entitled “Dispute and Resolution Training,” are appended to the Settlement Agreement.  


The training will be provided for PGW’s Customer Affairs employees and field personnel on the recognition and identification of customer disputes and effective customer communications.  One of the training objectives is improved communications among the PGW departments and units involved in communication, interactions, and turn-offs.  PGW Vice President for Customer Affairs, Cristine Coltro, along with the Director of Regulatory Compliance, Elsa Leung, and the Manager of Training for Customer Affairs, Melvin Garris, is primarily responsible for the development, authoring and execution of the training program, which will be held on PGW’s premises.


PGW’s Customer Affairs Unit will provide the training which will be in the nature of in-service, most of which will take place in a classroom setting.  The majority of the training will be conducted by two experienced PGW training supervisors, Jose Rodriguez and Gary Young.  The training is contained in the materials attached to the Settlement Agreement.  PGW’s dispute resolution employees began receiving improved training about two years ago.  That training is now included in a nine-week course.  The most recent class was formed in June 2008, and all new employees received training.



In addition to the major training sessions, PGW employees will be trained via training bulletins and “stand-up meetings.”  Stand-up meetings are weekly gatherings of employees to review salient parts of their jobs.  The stand-up meetings will also be conducted by training supervisors, Rodriguez and Young.  Stand-up meetings will cover various subjects, such as collections and collection practices, payment arrangements, billing, dispute resolution, shut-off procedures, the AMR exchange program, and the Customer Responsibility Program. 



PGW is developing a course on AMR-related terminations, which is tentatively scheduled for September or October 2008.  
2.
The training materials should be provided to BCS for review and/or comment.


The training materials were provided to BCS as a part of the Settlement Agreement.  BCS is a signatory to the Settlement Agreement.  BCS therefore had an opportunity to review the training materials and provide comment to the Settlement parties.
3.
A schedule should be provided that details when the training is to be conducted.



Paragraph 34 of the Settlement Agreement provides that improved dispute resolution training began about two years ago, and that a major training session was held most recently in June 2008.  During that session, all new employees were trained.  According to the Settlement Agreement, the next major training session will be held when a class is formed.  In the meantime, on-going training via bulletins and stand-up meetings will take place.  

4.
PGW should report to BCS on the steps it has taken.



PGW will provide quarterly training updates to BCS for a period of two years from the entry date of a Commission order approving the Settlement Agreement.  Settlement Agreement at 10-11, ¶s 34(a) and (b).
5.
The Settlement Agreement should specifically state that the proposed $10,000.00 civil penalty to be placed toward PGW’s pilot conservation plan would not be recovered through rates or through the Universal Service Fund Surcharge (USFS).


The Settlement Agreement specifically states that the $10,000.00 civil penalty to be placed toward PGW’s pilot conservation plan would not be recovered through rates or through Universal Service Fund Surcharges.  Settlement Agreement at 11, ¶ 34(c). 


The Commission stated that it needed answers to its questions in order to determine which provisions of the Public Utility Code and its regulations may have been violated.  Opinion and Order at 6-7.  With the answers provided in the present Settlement Agreement, it is clear that PGW may have violated the provisions of the Public Utility Code and Commission regulations referenced above and at paragraph 29 of the Settlement Agreement. 


The Commission also stated that it needed answers to its questions in order to determine if the proffered settlement amount and remedial efforts are fair or in the public interest.  Id.  The facts of this case, including the answers to the Commission’s questions, warrant the imposition of a $10,000.00 fine to be placed toward PGW’s pilot conservation plan.  The facts of this case also support the substantial and significant training program for PGW employees described above.  


A public utility may be fined up to $1,000.00 per day per violation.  66 Pa.C.S. §3301(a) and (b).  The Commission’s policy statement at 52 Pa. Code §69.1201 sets forth ten (10) factors to be considered in determining an appropriate penalty when a violation of the Public Utility Code or Commission regulations occurs.  My consideration of those factors in determining the appropriateness of the proposed fine and remedial actions is explained below.



The first factor under the Commission’s policy statement is whether the conduct was of a serious nature.  The Commission defines conduct of a serious nature as involving willful fraud or misrepresentation, for example.  The Commission defines less egregious conduct as involving an administrative filing or technical error, for example.  The conduct in the present case was of a serious nature because PGW: (1) in a conversation with Ms. Bousley failed to mention that her service was being terminated; (2) terminated her service without a legitimate basis for doing so;
 (3) failed to restore her service within 24 hours of the erroneous termination; and (4) failed to recognize the complaint disputing termination made by Ms. Bousley’s daughter.


The second factor is whether the consequences of the conduct were of a serious nature.  The Commission defines conduct of a serious nature as involving personal injury or property damage, for example.  The consequences of the conduct in the present case were the termination of Ms. Bousley’s gas service.  However, Ms. Bousley was not a gas heating customer, and there has been no finding of a link between the house fire which led to her death and PGW’s termination of her gas service.


The third factor is whether the conduct was deemed intentional or negligent.  The facts of this case indicate that PGW intended to terminate Ms. Bousley’s gas service for failure to allow it access so that it could change her gas meter.


The fourth factor is whether the public utility made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  PGW’s dispute resolution employees began receiving improved training about two years ago.  That training is now included in a nine-week course.  The most recent class was formed in June 2008, and all new employees received training.  See, Settlement Agreement at 10, ¶ 34(a).


The fifth factor is the number of customers affected and the duration of the violation.  Ms. Bousley was the only customer affected in this case.  The duration of the violations were approximately eleven (11) months.  The violations began on April 20, 2005 (the day PGW failed to inform Ms. Bousley during a phone conversation of the impending service termination), and ended on March 13, 2006 (the day Ms. Bousley died in the house fire, and gas service still had not been restored).   



The sixth factor is the public utility’s compliance history.  There is no evidence in the present case regarding PGW’s compliance history.



The seventh factor is whether the public utility cooperated with the Commission’s investigation.  PGW cooperated with the Prosecutory Staff in its investigation of this case.


The eighth factor is whether the amount of the civil penalty will deter future violations.  I believe that the $10,000.00 fine, to be placed toward PGW’s pilot conservation plan, together with the substantial and significant training which PGW’s employees will receive, will help deter future violations.



The ninth factor refers to past Commission decisions in similar situations.  There are no known Commission decisions on cases analogous to the present one.


The tenth factor is any other relevant factors.  The fact that the civil penalty and remedial actions are the result of a settlement is a relevant factor to consider.  It is the Commission’s policy to encourage settlements.  52 Pa. Code §5.231.  The Commission has stated that in its judgment, “the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.”  52 Pa. Code §69.401. 


Prosecutory Staff and PGW also provide support for the appropriateness of the civil penalty and remedial actions in their evaluation pursuant to 52 Pa. Code §69.1201.  See, Settlement Agreement at 11–14, ¶s 35-45. 


An evaluation under the Commission’s policy statement shows that the proffered settlement amount and remedial efforts are fair and in the public interest.  The settlement amount, to be placed toward PGW’s pilot conservation plan, and the employee training program, should help to prevent a re-occurrence of the violations alleged in this case.  


For all of the foregoing reasons, I find that the present Settlement Agreement is just, reasonable, and in the public interest.  Therefore, I approve the Settlement Agreement in its entirety without modification.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Settlement Agreement attached hereto which was submitted under cover letter dated August 28, 2008, by the Commission’s Law Bureau Prosecutory Staff and Philadelphia Gas Works at Docket No. M-00072017 is approved in its entirety and without modification.


2.
That Philadelphia Gas Works is to provide its employees with the training consistent with the terms of the Settlement Agreement.


3.
That Philadelphia Gas Works is to provide quarterly training updates to the Commission’s Bureau of Consumer Services for a period of two years from the entry date of the Commission order approving the Settlement Agreement.




4.
That the civil penalty imposed on Philadelphia Gas Works under the terms of the Settlement Agreement is $10,000.00.


5.
That within twenty (20) days from the entry of the Commission’s order approving the Settlement Agreement, Philadelphia Gas Works shall place the $10,000.00 civil penalty toward its pilot conservation plan.



6.
That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code and Commission regulations.

7.
That this case be marked closed.

Date:
September 3, 2008
________________________________


Charles E. Rainey, Jr.


Administrative Law Judge

Attachment A
	� 	Transcript references are from the further prehearing conference held on July 11, 2008.


	� 	I received the Settlement Agreement and accompanying documents on September 2, 2008.


	� 	Ms. Bousley’s meter therefore had not been read for twenty (20) years (2006 – 1986 = 20).


� Commission regulations provide that a public utility may terminate service if a customer unreasonably refuses to permit access to the meter for the purpose of maintenance, repair or meter reading.  See, 52 Pa. Code § 56.81(3).  The facts of this case do not indicate that Ms. Bousley unreasonably refused PGW access to the meter.
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