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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Anthony Encarnacion, dated May 15, 2008, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued April 28, 2008.  No Reply Exceptions were filed by PPL.
History of the Proceeding


Mr. Encarnacion is a PPL customer who receives service at his home and at his business.  This Complaint relates to his business account with PPL, which was created on January 4, 2006.  Mr. Encarnacion’s business is a sole proprietorship and is not incorporated.  Findings of Fact Nos. 1-3.  Accordingly, the business need not be represented by an attorney.  Mr. Encarnacion may properly represent his business.


On January 5, 2006, PPL sent Mr. Encarnacion a letter explaining that his business account had been billed for another customer’s usage and that billing for each customer had been corrected.  Complainant’s Exh. 2.  On January 3, 2007, PPL sent Mr. Encarnacion a letter stating that the multiplier on his meter was incorrect and that PPL had adjusted his account balance by an additional $4,187.71.  Complainant’s Exh. 1.  The January 3, 2007 letter from PPL provided no explanation to Mr. Encarnacion as to how the $4,187.71 was calculated or why he was being held responsible for it.  The letter stated that PPL would allow Mr. Encarnacion twelve months to pay the makeup bill of $4,187.71.  Complainant’s Exh. 1.  Upon receipt of the January 3, 2007 letter, Mr. Encarnacion immediately telephoned PPL.
On August 9, 2007, Mr. Encarnacion filed a Formal Complaint with the Commission against PPL alleging: (1) that there were incorrect charges on his bill; (2) that he had service issues with PPL related to equipment failures; and (3) that he had been told by PPL that his service was going to be terminated.  Mr. Encarnacion believed that he should not have to pay the makeup bill because it was due to PPL’s mistake.  On September 4, 2007, PPL filed an Answer denying the material allegations of the Complaint.  PPL also denied any liability for any malfunctions to Mr. Encarnacion’s equipment and asserted that Mr. Encarnacion had been billed correctly.
The hearing convened, as scheduled, on November 2, 2007.  Mr. Encarnacion appeared on his own behalf and proffered four Exhibits that were entered into the record.  PPL was represented by counsel and presented the testimony of three witnesses who testified on its behalf and it sponsored three Exhibits; all of which were entered into the record.  The record closed on December 2, 2007.
In an Initial Decision issued April 28, 2008, the ALJ concluded that Mr. Encarnacion failed to prove the following: (1) that the amount of his makeup bill was incorrect; (2) that his equipment breakdowns were due to his electric service; and (3) that PPL’s employees treated him poorly.  The ALJ dismissed the Complaint for failure to meet the burden of proof.  
Discussion


In her Initial Decision, the ALJ drew twenty-three Findings of Fact and reached four Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In his Exceptions, Mr. Encarnacion complains of the “incompetence” of PPL’s employees related to the under-billing of his account.  Mr. Encarnacion believes that he should not have to pay the makeup bill.  He asserts that he could never recover for a similar mistake if he were to undercharge a customer at his delicatessen.  Mr. Encarnacion also points out that PPL committed the errors that resulted in the makeup bill.  Exc. at 1.  
Unlike most businesses, public utilities may re-bill a customer if the customer had not been billed correctly for the amount of electricity he used in the past, even if the error had been made by the utility.  Prior Commission decisions regarding back-billing, in the absence of theft of service or the customer’s culpability, have limited the amount of time that a utility can reach back to re-bill.  Angie’s Bar v. Duquesne Light Company, 72 Pa. P.U.C. 213, 1990 Pa. PUC LEXIS 4 (March 27, 1990).  In Angie’s Bar, the Commission expressly found that the improper wiring, which gave rise to the undetected, un-metered usage, already existed at the premises when purchased by the ratepayer and there was no proof that the ratepayer had installed the meter bypass wiring or directed someone else to do it.  Even so, the Commission found that a utility should be permitted to back-bill for the period between the date of discovery and the correction of the problem that gives rise to inaccurate billing.  Id.  
Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  A utility should likewise be limited to a four-year past period for recoupment of under-billings. Also, while expressly applying only to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission's regulations at Sections 56.35 and 56.83(7).  

Angie’s Bar at *12 (footnote omitted).  

In West Penn Power Company v. Nationwide Mutual Insurance Company, 228 A.2d 218 (Pa. Super. 1967), the utility sought to re-bill a customer after discovering thirty-one months of under-billing.  During this time, the company rendered, and the customer paid, bills for less than the amount of electric service used.  The Superior Court affirmed the lower court’s decision that, where the public utility had failed to collect the full amount of a rate specified in its tariff, the utility as a matter of law was entitled to collect the deficiency.  See also Wanda I. Rivera v. Philadelphia Gas Works, Docket No. C-20028491 (March 9, 2004) (holding that 66 Pa. C.S. § 1312(a) applies to actions involving refunds or credits for back-bills).  Based on the foregoing, we conclude that PPL is permitted to calculate usage and back-bill Mr. Encarnacion for the period during which PPL billed him for less electricity than he used.  Accordingly, Mr. Encarnacion’s Exceptions as they relate to the legality of PPL’s re-billing him for service are denied.


Mr. Encarnacion also complains about the manner in which PPL handled this matter.  In her Initial Decision, the ALJ remarked about the inadequate explanation provided by PPL’s letter of January 3, 2007, notifying Mr. Encarnacion that his next bill would reflect an additional $4,187 in his balance.  The ALJ stated as follows:
The letter indicated he could pay the amount over time, but most importantly, did not explain what any customer would want explained, ‘why’ ‘how’ and ‘how do you know this is correct?’  The letter is an example of poor customer relations.  It is reasonable for a customer to want a thorough, detailed, and accurate explanation of charges when sent an abrupt, unanticipated $4,000.00 bill.  It is reasonable to expect an explanation of the error and why the new adjusted bill is correct.
I.D. at 8.  We believe that the tone of PPL’s letter was inadequate and inexcusable, despite the fact that PPL personnel later explained the calculations in person and over the telephone to Mr. Encarnacion.  After all, this re-billing was for a relatively large amount and it was the result of PPL’s malfunctioning meter component.  In addition, PPL had no quality assurance program in place during the time period the malfunction occurred.  Tr. at 53. 



Upon review of the record, we conclude that PPL’s calculation of the makeup bill was correct.  In essence, the meter for Mr. Encarnacion’s business measured usage accurately; however, the communication component of the meter sent incorrect data to PPL.  Tr. at 55-56, 58.  According to PPL’s witness, Anthony Osmanski, the measurement component and communication component of an automated meter reader perform different functions.  Tr. at 47.  The multiplier on an automated meter reader is a component in the communication module and the multiplier on Mr. Encarnacion’s automated meter reader was set incorrectly.  Tr. at 48-49, 51, 52.


Another PPL witness, Lori Bickford, testified that Mr. Encarnacion’s meter was changed sometime between his December 5, 2006, and his January 9, 2007 billing.  No actual meter reading had been done on the automatic meter while it was in place. When the meter change was posted, there was an actual out-reading of 49,860 that had not been transmitted for billing purposes to PPL because of the faulty communication module on the meter.  The December 6, 2005 reading of 3,987 kWh that had been billed to Mr. Encarnacion was subtracted from the out-reading of 49,860 kWh to yield the correct amount of kWh hours that had been used by, but not billed to, Mr. Encarnacion.  Tr. at 64-65.  


We note that some adjustments have already been made to Mr. Encarnacion’s account.  As the result of an informal complaint with the Commission’s Bureau of Consumer Services, PPL has credited $835 to Mr. Encarnacion’s account and allowed him 36 months to pay the balance of $3,349.  The payment arrangement calls for Mr. Encarnacion to pay his current bill plus $93.04 each month.  Tr. at 66-67.  


The ALJ concluded that PPL’s letter to Mr. Encarnacion was not such an egregious example of poor customer relations that it warrants a civil penalty.  I.D. at 5-6.  
In defense of the error, PPL testified that approximately sixty of PPL’s 1.4 million meters were installed with incorrect multipliers.  Of the sixty meters installed with incorrect multipliers, PPL provided rebates to about 50% of the affected customers.  Tr. at 53.  
It is not the equipment failure here that concerns us so much as the failure to communicate with the customer in a manner that does not cause great distress.  Not many ordinary customers today can afford to pay more than $4000 for an unexpected expense.  Moreover, Mr. Encarnacion did not have an accurate billing history for his business for purposes of comparison because he had been billed for another customer’s usage before January 5, 2006.  Complainant’s Exh. 2.  While we conclude that PPL’s initial handling of this matter was inadequate and insensitive, we do not believe that it warrants a civil penalty because PPL did make later efforts to explain the matter to the customer.
  On balance, however, we will grant Mr. Encarnacion’s Exceptions with regard to service issues.
  THEREFORE,
IT IS ORDERED:


1.
That the Exceptions of Anthony Encarnacion to the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on April 28, 2008, are granted, in part, and denied, in part. 


2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued April 28, 2008, is modified, consistent with this Opinion and Order.



3.
That the record in this case be marked closed.








BY THE COMMISSION,







James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED:  September 25, 2008

ORDER ENTERED:  September 29, 2008
	� 	PPL made an $835 credit to Mr. Encarnacion’s bill and is allowing him thirty-six months to pay off the balance.  Tr. at 65.


	�	PPL witness Stephen Pall admitted that “a suspend” had been placed on Mr. Encarnacion’s account for six months.  Tr. at 76.
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