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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Brenda Hake filed April 9, 2008, to the Initial Decision of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued March 20, 2008.  Since there was no certificate of service filed with the Exceptions, the Secretary of the Commission sent a copy of the Exceptions to counsel for PPL Electric Utilities Corporation (PPL) on April 11, 2008.  PPL filed Reply Exceptions on April 21, 2008.
History of the Proceeding


On November 5, 2007, Brenda Hake filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL, wherein she requested a payment arrangement that she could afford.  


On November 27, 2007, PPL filed an Answer that denied Ms. Hake’s alleged inability to pay her total balance of $5,720 as of October 18, 2007.  PPL also attached a copy of the final determination of Ms. Hake’s informal complaint with the Commission’s Bureau of Consumer Services at case number 2272104 regarding an earlier payment arrangement with PPL. 


By notice dated December 28, 2007, a telephonic hearing was scheduled for February 5, 2008, and the case was assigned to ALJ Weismandel.  When the ALJ reviewed the case file, he observed that the Complaint filed by Ms. Hake stated that she had no phone.  Consequently, he requested that the initial hearing in the case be changed from telephonic to in-person.  By Hearing Notice dated January 3, 2008, the initial hearing scheduled for February 5, 2008, was changed from telephonic to in-person.  I.D. at 1-2.


The ALJ issued a Prehearing Order dated January 4, 2008, wherein he advised the Parties about Commission procedure regarding requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  The Prehearing Order reminded the parties of the date and time of the scheduled hearing.  I.D. at 2.


In a fax sent at 9:23 PM on Friday, February 1, 2008, Ms. Hake requested a continuance of the scheduled hearing.  The fax, which did not indicate that a copy had been sent to PPL, listed two telephone numbers at which a message could be left for Ms. Hake.  The ALJ received Ms. Hake’s fax message on Monday morning, February 4, 2008, the day before the scheduled hearing.  I.D. at 2.


The ALJ then called both telephone numbers provided in Ms. Hake’s fax message and left messages.  When Ms. Hake returned the ALJ’s calls within approximately five minutes, the ALJ told her that her request for a continuance was denied because it was made too late and because it did not comply with the Prehearing Order.  After Ms.Hake stated that she understood his ruling, the ALJ provided her with the telephone number of PPL’s attorney and suggested that she call him to attempt to settle the case.  I.D. at 2.


At 9:06 AM on February 5, 2008, Ms. Hake submitted a number of documents by fax to the ALJ, including a cover sheet indicating that the documents had also been sent via fax to PPL’s attorney.  The hearing convened at 10:00 AM, as scheduled, on February 5, 2008.  PPL’s attorney, accompanied by a witness was present and prepared to proceed.  Ms. Hake was not present.  PPL’s attorney confirmed that the telephone number provided to Ms Hake by the ALJ was his correct number and that he had not been contacted by Ms. Hake.  I.D. at 2-3.  When PPL’s attorney moved for dismissal of the case, the ALJ granted the motion based on Ms. Hake’s lack of prosecution and consequent failure to bear her burden of proof.  Tr. at 8-9.



In his Initial Decision issued March 20, 2008, ALJ Weismandel dismissed Ms. Hake’s Complaint, with prejudice, for failure to prosecute.  Ms. Hake filed Exceptions on March 31, 2008, and PPL filed Reply Exceptions on April 21, 2008.
Discussion
As the proponent of a rule or order, the Complainant in this proceeding bear the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania. Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


Requests for continuances are addressed in Section 1.15(b) of our Regulations, 52 Pa. Code § 1.15(b), as follows:

(b)  Except as otherwise provided by statute, requests for continuance of hearing . . . shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests . . . .  Only for good cause shown will requests for continuance be considered.  The requests for continuance should be filed at least 5 days prior to the hearing date.



The ALJ made fourteen Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania. v. Pennsylvania  Public Utility Commission, 86 Pa. 410, 485 A.2d 1217 (1984).  Any Exception or argument, which has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.


In her Exceptions, Ms. Hake offers an explanation for her failure to appear at the hearing.  She states that she borrowed a cell phone so that she could participate in the telephonic hearing.  She then relates that she belatedly received the notice on February 1, 2008, that the February 5, 2008 hearing had been changed to an in-person
hearing.  She contends that she sent a fax to the ALJ asking for a continuance on February 1, 2008, but that the fax did not arrive at the Commission until late on Friday evening, February 2, 2008.  When Ms. Hake spoke to the ALJ after he received her request on Monday, February 4, 2008, she told him that she received the second hearing notice in an untimely fashion.


Ms Hake asserts that she was not able to attend the hearing because she would need to give her employer two weeks’ notice in order to get off work.  Ms. Hake states that she faxed materials to the ALJ and PPL on February 5, 2008, in anticipation of the hearing.  Ms Hake was disappointed that this information was not taken into consideration at the hearing.  Ms. Hake does not write anything in her Exceptions about calling PPL’s attorney, as advised by the ALJ.  Also, she does not explain why she asked for a continuance rather than permission to appear telephonically for the hearing.  Ms. Hake states that she is seeking to have her wages attached by PPL or to have a payment arrangement that better suits her financial situation.  Exc. at 2.


In reply, PPL argues that the ALJ appropriately dismissed the Complaint with prejudice.  PPL supported its argument with Commission precedent.  PPL also objected to any consideration of the extra-record evidence attached to Ms. Hake’s Exceptions.  R. Exc. at 3-6.


Upon review and consideration of the record, we find that Ms. Hake’s uncorroborated assertion that she did not receive the in-person hearing notice in a timely fashion is not sufficient justification to grant a continuance.  As noted by the ALJ, notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Department of Transportation, Bureau of Driver Licensing v. Grasse, 606 A.2d 544 (Pa. Cmwlth. 1991).  Once this presumption is established, the party alleging that it did not receive the letter has the burden of establishing such, and merely asserting that the letter was not received, without corroboration, is insufficient to overcome the presumption of receipt.  Donegal Mutual Insurance Company v. Insurance Department, 719 A.2d 825 (Pa.Cmwlth. 1998).  


Upon review and consideration of the record, we find that Ms. Hake’s request for a continuance was not timely.  Section 52 Pa. Code § 1.15(c) of our Regulations requires that such requests are to be filed at least five days before the hearing occurs.  Accordingly, Ms. Hake’s Exceptions regarding her belatedness in requesting a continuance are denied.


After Ms. Hake finally spoke to the ALJ on February 4, 2008, she did not call PPL’s attorney, as she was advised to do.  Instead, Ms. Hake faxed materials to the ALJ and to PPL’s attorney, even though she was not going to be present for the hearing.  These materials could not be admitted into the record because Ms. Hake, the sponsoring Party, was not present at the hearing to sponsor their admission into the record of the proceeding, after giving PPL, the opportunity for cross-examination.  52 Pa. Code § 5.402.  Our proceedings may appear complex to a pro se complainant.  However, these procedures are necessary to insure fairness and due process to all parties involved.


Ms. Hake attached approximately seventeen pages of copies of pay stubs, bills and various letters to her Exceptions.  These materials constitute extra-record evidence and, as such, they may not be considered by us in reaching our decision.  52 Pa. Code § 5.431.  

Conclusion

Upon review and consideration of the pleadings, Initial Decision, Exceptions and Reply Exceptions, we conclude that Ms. Hake has not met her burden of proof for failure to prosecute and that her Complaint will be dismissed with prejudice.  
THEREFORE, 
IT IS ORDERED:


1.
That the Exceptions of Brenda Hake are denied.



2.
That the Complaint of Brenda Hake against PPL Electric Utilities Corporation is dismissed.



3.
That the Initial Decision of Administrative Law Judge Wayne L. Weismandel is adopted.



4.
That the proceeding at Docket No. C-20078477 shall be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)
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ORDER ENTERED:  September 29, 2008
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