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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Philadelphia Gas Works (PGW or Company or Respondent), filed on August 12, 2008, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, which was issued on July 23, 2008, in the above captioned proceeding.   No Reply Exceptions were filed.  
History of the Proceeding


On October 5, 2007, Dawn Feinberg Keating (Ms. Keating or Complainant) filed a Formal Complaint (Complaint) with the Commission against PGW.  The Complaint alleged that Ms. Keating’s gas bill was incorrect and that she was not given the opportunity to mitigate her damages because of the course of action taken by PGW.  Complainant also questioned the reliability, safety or quality of the utility service she received.  Complainant requested an apology from PGW, compensation for her time and effort and possibly a refund.  I.D. at 1.



On October 31, 2007, PGW filed its Answer to the Complaint denying that there were incorrect charges on Ms. Keating’s bill.  Also, PGW denied that there were reliability, safety or quality problems with the Complainant’s bill.  I.D. at 1.


A hearing was held on February 5, 2008.  Ms. Keating appeared pro se and presented five exhibits.  Two of the Complainant’s exhibits were admitted by the ALJ.
   PGW was represented by counsel and presented one of its employees as a witness.   Respondent presented four exhibits that were all admitted into the record.  The record closed on March 28, 2008.  I.D. at 2-3.


In her Initial Decision, ALJ Jones sustained, in part, the Complaint filed by Ms. Keating and determined that PGW presented an illogical explanation for the failure of a miscalibrated meter to provide proper billing from the non-heating season usage information.  I.D. at 21.  Thus, the Initial Decision concluded that PGW did not sustain its burden of proof going forward once shifted from the Complainant.  The Initial Decision found that the Complainant was not responsible for the payment of the disputed make-up amount of $1,153.95, but that the Complainant is responsible to pay the undisputed amount of $469.77.  I.D. at 18, 21. 


PGW filed Exceptions on August 12, 2008.  No Reply Exceptions were filed.



Background



The Complainant received gas service from PGW since April 2005.  Finding of Fact 1, I.D. at 3.  On July 30, 2007, PGW gained access to the Service Address to complete a meter exchange and discovered that the index reading on the meter was double that of the Automatic Meter Reading device (AMR) attached to the meter.  Answer at 2, Exc. at 1.  PGW concluded that the AMR was calibrated incorrectly and was only measuring one half of the volume of gas passing through the meter.  I.D. at 7.  On or about September 2007, the Complainant received a letter from PGW indicating that she had been billed for just half of her total charges and, therefore, was sent a make-up bill for approximately $6,000.  This make-up bill, which covered usage from April 2005 through August 2007, was subsequently reduced by PGW to approximately $1,100.  Findings of Fact 2, 4, I.D. at 3-4.  The Complainant disputed the make-up bill as adjusted and filed an informal complaint with the Bureau of Consumer Services (BCS).


Complainant received her bills for September and October 2007 under the new meter and noticed those bills were not double that of her September and October 2006 and 2005 bills as she had anticipated based on PGW’s September 2007 letter.  Finding of Fact 5, I.D. at 4.  Complainant was unaware of any usage changes at her Service Address from 2005 through 2007.  Finding of Fact 9, I.D. at 4.  Complainant compared non-heating months to non-heating months over the two year period since occupancy of her residence varied due to travel or illness in the heating months.  Findings of Fact 11, 12, I.D. at 4.


Complainant questioned whether the old meter was malfunctioning as 
claimed by PGW since the new meter recorded usage was not double that of the old meter.  Finding of Fact 20, I.D. at 5.  PGW opined that the majority of the increase in gas usage for the Complainant’s make-up bill was due to heating consumption.  Finding of Fact 37, I.D. at 7.


The BCS concluded that the old meter was set on the wrong foot drive and all bills issued were based on half of the actual meter reading.  The BCS further concluded that this miscalibration did not afford the customer the opportunity to manage gas consumption and exercise conservation measures.  The BCS determined that the Complainant was entitled to a re-billed amount reduced by $288.00.  Finding of Fact 76, I.D. at 13.  The Complainant did receive the reduction of $288.00 in compliance with the BCS decision.  Finding of Fact 77, I.D. at 13.
Discussion
As the proponent of a rule or order, the Complainant in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600 (Pa. Cmwlth. 1990).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent. If the evidence presented by the Respondent is of co-equal weight, the Complainant’s burden of proof has not been satisfied. The Complainant now have to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d,  501 Pa. 433, 461 A.2d 1234 (Pa. 1983).
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).    
The ALJ made eighty-one Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
Exceptions


PGW takes exception to the finding that PGW did not sustain its burden going forward once shifted from the Complainant.  PGW avers that the Initial Decision overlooks PGW’s presentation of evidence rebutting the Complainant’s prima facie case in this high bill matter.  Exc. at 3.  PGW opines that it presented a sound analysis of gas usage at the property rebutting the Complainant’s testimony.  PGW argues that its body of rebuttal evidence causes the burden of going forward to shift back to the Complainant.  Exc. at 5.  PGW opines that the Commission should reverse the finding that PGW failed to meet its burden in showing that the make-up bill is accurate and find that the Complainant has failed to meet her ultimate burden of proof in this matter.  Exc. at 6.
High Bill


We note that the Complainant is seeking affirmative relief from the Commission and therefore bears the burden of proof.  66 Pa. C.S. §332(a).  Under 1501 of the Public Utility Code, our regulations state:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public… Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C.S. §1501.  The Complainant must demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code due to inaccurate billing for service and use of inadequate facilities.  


The record evidence indicates and the parties do not dispute the fact that the Service Address of the Complainant had a miscalibrated meter for over two years.  As a result of the miscalibrated meter, the Complainant had been receiving inaccurate bills.  PGW’s explanation for the inaccurate bills was that the old meter was miscalibrated using a one-foot drive instead of a two foot drive causing the Complainant’s usage to be understated.  According to PGW, this miscalibrated meter incorrectly showed the Complainant’s usage to be half of what it actually was and as a result the Complainant’s bills were half of what they should have been.  


The Respondent did an analysis demonstrating that when they doubled the usage measured by the miscalibrated meter during the heating months it resulted in comparable usage measured by the correctly calibrated meter during the heating months one year later.  However, the analysis used by the Respondent did not obtain similar results for the non-heating months. The Complainant argued that her bills with the new meter in the non-heating months should have been double in the non-heating months under the old miscalibrated meter.  The Respondent suggested that the usage patterns of the Complainant may not have been consistent in the non-heating months.  


There is no doubt that the miscalibrated meter which is a PGW  facility was inefficient, inadequate and ill-maintained.  We note that the record evidence supports the fact that there was no change in occupancy of the Service Address that would have caused the Complainant’s usage to fluctuate, a fact which does not support Respondent’s explanation as to why their analysis does not reconcile the non-heating months.



Based on the record evidence and the above discussion, we agree with the ALJ that the Complainant sustained her burden of persuasion.  The burden of persuasion shifted to the Respondent and PGW did not sustain its burden to shift it back to the Complainant.  Therefore, the Complainant shall prevail regarding the disputed charges, which is the make-up bill in the amount of $1,153.95.  We note however, the Complainant is responsible for the undisputed charges for gas service in the amount of $469.77.   

Whether PGW Acted Reasonably



The second issue we shall address is whether PGW acted reasonably with regards to the make-up bill it sent the Complainant after discovering the Complainant’s meter was miscalibrated.


We note that by regulation the public utility must demonstrate that it has complied with the following regarding a make-up bill:
§ 56.14.  Previously unbilled utility service.

When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, for four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:

(1) The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.
(2) The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:

i. The period during which the excess amount accrued.
ii. Necessary so that the quantity of service billed in any billing period is not greater than the normal estimated quantity for that period plus 50%.



The record evidence indicates that the Respondent contacted the Complainant by letter allowing her to obtain a payment agreement over a twenty-eight month period.  We note that this action is in compliance with Commission regulations.  Therefore, we agree with the ALJ that the Respondent acted reasonably as well as complied with Commission regulations regarding make-up bills pursuant to 52 Pa. Code §56.14.

Mitigation of Gas Usage



Finally we shall address the issue of mitigation of damages.  The Complainant averred that if her meter was correctly calibrated and she had received the bills that PGW alleges she should have received, she would have taken steps to move out of the Service Address, which was a rental property, rather than continue to pay those high bills for her gas usage.   The Complainant is requesting damages from PGW since the actions taken by PGW caused her to be unable to mitigate her gas bill expenses.  We note that the Commission does not have jurisdiction to reward damages.  Therefore, we agree with the ALJ that no damages shall be awarded to the Complainant.
Conclusion


Based on the above discussion, we shall deny the Respondent’s Exceptions and adopt the ALJ’s Initial Decision which sustains the Complaint in part; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Angela T. Jones is adopted consistent with this Opinion and Order.


2.
That the Formal Complaint filed by Ms. Dawn Feinberg Keating against Philadelphia Gas Works is sustained, in part, consistent with this Opinion and Order.



2.
That Philadelphia Gas Works is responsible for the sum of $1,153.95, which is the sum of the make-up bill to the Complainant.


3.
That the Complainant, Dawn Feinberg Keating, is responsible to pay the undisputed charges for gas service in the amount of $469.77.


4.
That the record in this proceeding be marked closed.






BY THE COMMISSION,



James J. McNulty



Secretary

(SEAL)

ORDER ADOPTED: September 25, 2008
ORDER ENTERED:  September 29, 2008
	�	The ALJ found the other exhibits either encumbered the record with duplicates or were hearsay.
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