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INITIAL DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDINGS
On January 22, 2008, Phyllis Singler (complainant) filed a formal Complaint (Complaint) against Verizon Pennsylvania, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2008-2026478.  The Complaint averred that respondent was rendering inadequate service in a variety of ways, including DSL service
.
On March 24, 2008, respondent filed its Answer and New Matter (Answer) denying the material allegations of the Complaint and contesting the Commission’s jurisdiction regarding that portion of the Complaint regarding DSL service.

Also on March 24, 2008, respondent filed and served its Motion To Dismiss, In Part, The Formal Complaint (Motion), endorsed with a Notice to Plead, pursuant to the provisions of 52 Pa.Code § 5.103.

Complainant has not responded to respondent’s Motion.

By Motion Judge Assignment Notice dated September 12, 2008, respondent’s Motion was assigned to me for a ruling.
FINDINGS OF FACT

1.
On January 22, 2008, complainant filed a Complaint against respondent with the Commission, Docket Number C-2008-2026478.

2.
The Complaint makes various allegations of inadequate service rendered by respondent, including inadequate DSL service.
3.
On March 24, 2008, respondent filed its Answer denying the material allegations of the Complaint and contesting the Commission’s jurisdiction regarding that portion of the Complaint regarding DSL service.
4.
Also on March 24, 2008, respondent filed and served its Motion, endorsed with a Notice to Plead, contesting the Commission’s subject matter jurisdiction over that portion of the Complaint regarding DSL service.

5.
Complainant has not responded to respondent’s Motion.
6.
On September 12, 2008, the case was assigned to me for a ruling on respondent’s Motion.
DISCUSSION
Respondent’s Motion, premised upon Commission lack of subject matter jurisdiction, will be granted and the portion of the Complaint regarding DSL service dismissed.

The Commission’s regulations provide, in relevant part:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

52 Pa.Code §5.101(a)(1).
The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), app. denied, 536 Pa. 633, 637 A.2d 293 (1993).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).

The Federal Communications Commission (FCC) has determined that wireline broadband Internet access service is appropriately classified as an information, rather than a telecommunications, service.  In The Matters Of Appropriate Framework For Broadband Access To The Internet Over Wireline Facilities, 20 FCC Rcd. 14853 (2005).  As an information service DSL service is not regulated by the Commission.  The Commission lacks subject matter jurisdiction over that portion of the Complaint regarding DSL service.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. §703(b), 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing is not necessary in this case.  The Commission lacks subject matter jurisdiction over that portion of the Complaint regarding DSL service.  A hearing would be a fruitless exercise as to that issue.

CONCLUSIONS OF LAW

1.
The Commission must act within, and cannot exceed, its jurisdiction.
2.
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.
3.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

4.
As an information service DSL service is not regulated by the Commission.

5.
The Commission lacks subject matter jurisdiction over that portion of the Complaint regarding DSL service.
6.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

7.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

8.
That portion of the Complaint regarding DSL service does not involve disputed questions of fact, but rather a question of law only.
9.
That portion of the Complaint regarding DSL service does not require a hearing.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion To Dismiss, In Part, The Formal Complaint filed on March 24, 2008, by Verizon Pennsylvania, Inc. is granted and that portion of the Complaint regarding DSL service filed January 22, 2008, by Phyllis Singler against Verizon Pennsylvania, Inc., Docket Number C-2008-2026478, is dismissed based upon the Pennsylvania Public Utility Commission’s lack of subject matter jurisdiction.
2.
That the remaining issues regarding alleged inadequate service rendered to Phyllis Singler by Verizon Pennsylvania, Inc. in the Complaint filed January 22, 2008, Docket Number C-2008-2026478, be scheduled for a hearing.
Date: September 15, 2008















Wayne L. Weismandel







Administrative Law Judge

�	DSL is an abbreviation of “digital subscriber line” and refers to technology that uses existing twisted pair (copper) telephone lines to transport high-bandwidth data.


�	Procedurally, respondent’s Motion is improper.  See, 52 Pa.Code § 5.103(a) [A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter . . .].  52 Pa.Code §5.101(a)(1) expressly provides for the raising of a question of the Commission’s jurisdiction by Preliminary Objection.  However, inasmuch as subject matter jurisdiction is a prerequisite to any Commission action, rather than dismissing the Motion it will be disposed of as if properly made.
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