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INITIAL DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDINGS
On May 12, 2008, Edward Karpinski (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2008-2042498.  The Complaint averred that respondent was rendering inadequate service as a result of lack of maintenance causing a power outage and also an excessive delay in restoring service.  The Complaint also alleged that respondent was responsible for damage to complainant’s computer caused by the power outage.
On June 16, 2008, respondent filed its Answer and New Matter (Answer) denying the material allegations of the Complaint and contesting the Commission’s power to award monetary damages to complainant.

Also on June 16, 2008, respondent filed its Preliminary Objection (PO), endorsed with a notice to plead, averring that the portion of the Complaint seeking monetary damages is legally insufficient.

On July 14, 2008, complainant filed a Reply (Reply) to the New Matter portion of respondent’s Answer and also filed an answer to respondent’s PO (PO Answer).
By Motion Judge Assignment Notice dated September 12, 2008, respondent’s PO and complainant’s PO Answer were assigned to me for a ruling.

FINDINGS OF FACT

1.
On May 12, 2008, complainant filed a Complaint against respondent with the Commission, Docket Number C-2008-2042498.

2.
The Complaint averred that respondent was rendering inadequate service as a result of lack of maintenance causing a power outage and also an excessive delay in restoring service.  The Complaint also alleged that respondent was responsible for damage to complainant’s computer caused by the power outage.
3.
On June 16, 2008, respondent filed its Answer denying the material allegations of the Complaint and contesting the Commission’s power to award monetary damages to complainant
4.
Also on June 16, 2008, respondent filed its PO, endorsed with a notice to plead, averring that the portion of the Complaint seeking monetary damages is legally insufficient.

5.
On September 12, 2008, the case was assigned to me for a ruling on respondent’s PO and complainant’s PO Answer.
DISCUSSION
Respondent’s PO will be granted and that portion of the Complaint seeking monetary damages will be dismissed.

Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Cf., Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(4)
Legal insufficiency of a pleading.

52 Pa.Code §5.101(a)(4).
The provisions of 52 Pa.Code §5.101(a)(4) are comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”

The legal principles to be applied in deciding a preliminary objection in the nature of a demurrer are well known:

[I]n reviewing preliminary objections in the nature of a demurrer, we must accept as true all well-pled facts, which are material and relevant, as well as all inferences reasonably deducible therefrom.  Penn Title Insurance Co. v. Deshler, 661 A.2d 481, 482-483 (Pa. Cmwlth.), petition for allowance of appeal denied, 543 Pa. 699, 670 A.2d 145 (1995).  And, in deciding whether to sustain a demurrer, this Court is not required to accept as true legal conclusions, unwarranted factual inferences, allegations that constitute argument, or mere opinion.  Deshler, 661 A.2d 481 at 483.  Moreover, a demurrer will not be sustained unless the Court finds that on the face of the complaint the law will not allow recovery; furthermore, any doubts are to be resolved against sustaining the demurrer.  Id.
Cohen v. City of Philadelphia, 806 A.2d 905, 912 (Pa.Cmwlth. 2002), aff’d, 576 Pa. 612, 840 A.2d 988 (2203).
Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Public Utility Comm’n, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).  
In the instant case complainant seeks monetary damages for a damaged computer hard drive.  The Commission is without the power to award such damages, which must be pursued before a Magisterial District Justice or a Court of Common Pleas.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b), 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  The issue of monetary damages in this case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing on this issue is not necessary in this case, it would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.
2.
The provisions of 52 Pa.Code §5.101(a)(4) are comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”
3.
In reviewing preliminary objections in the nature of a demurrer, a tribunal must accept as true all well-pled facts, which are material and relevant, as well as all inferences reasonably deducible therefrom.  However, in deciding whether to sustain a demurrer, it is not required to accept as true legal conclusions, unwarranted factual inferences, allegations that constitute argument, or mere opinion.
4.
A demurrer will not be sustained unless it is found that on the face of the complaint the law will not allow recovery; furthermore, any doubts are to be resolved against sustaining the demurrer.
5.
Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.
6.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

7.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

8.
That portion of the Complaint regarding monetary damages does not involve disputed questions of fact, but rather a question of law only.

9.
That portion of the Complaint regarding monetary damages does not require a hearing.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection filed on June 16, 2008, by PECO Energy Company is granted and that portion of the Complaint regarding monetary damages filed May 12, 2008, by Edward Karpinski against PECO Energy Company, Docket Number C-2008-2042498, is dismissed.
2.
That the remaining issues regarding alleged inadequate service rendered to Edward Karpinski by PECO Energy Company in the Complaint filed May 12, 2008, Docket Number C-2008-2042498, be scheduled for a hearing.
Date: September 15, 2008















Wayne L. Weismandel







Administrative Law Judge

�	Respondent cites to 52 Pa.Code § 5.101(a)(3).  The correct citation is to 52 Pa.Code § 5.101(a)(4).
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