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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Hess Corporation (Hess), filed on August 7, 2008, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Louis G. Cocheres, which was issued on July 31, 2008, in the above-captioned proceedings.  On or about August 7, 2008 the following parties filed letters indicating that they would not be filing Exceptions:  the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the UGI Industrial Intervenors (UGIII), and the PNG Industrial Intervenors (PNGII).  On August 12, 2008, Replies to Exceptions were filed by UGI Penn Natural Gas, Inc. (PNG) and UGI Utilities, Inc. – Gas Division (UGI and, together with PNG, the Companies).  On or about that same date, the following parties filed letters indicating that they would not be filing Replies to Exceptions:  the OCA, UGIII and PNGII.  
Procedural History



On May 1, 2008, the Companies filed certain supporting information for their annual purchased gas cost (PGC) filings pursuant to Section 1307(f) of the Public Utility Code (Code), 66 Pa. C.S. § 1307(f).  On June 2, 2008, the Companies filed their 2008 PGC filings.  The tariffs had proposed effective dates of December 1, 2008.  On May 16, 2008, the Proctor and Gamble Paper Products Company (P&G) filed a Petition to Intervene in PNG’s 1307(f) proceeding.  On May 20, 2008, the OCA filed Complaints in both cases.  On June 12, 2008, the OSBA filed Complaints in both cases.



Hess filed a Petition to Intervene in the UGI proceeding on June 18, 2008.  On June 20, 2008, Hess filed a Petition to Intervene in the PNG proceeding.  Hess’ Petitions alleged that Hess is licensed as an aggregator, broker/marketer and supplier of natural gas services and offers service to commercial, industrial and governmental customers in Pennsylvania, including customers in the Companies’ service territory.  Petition at ¶ 2.  



At a prehearing conference held on June 25, 2008, the Companies opposed Hess’ intervention.  The Companies and Hess subsequently filed memoranda of law on the issue of whether a natural gas supplier can intervene in a Section 1307(f) proceeding.


On July 31, 2008, ALJ Cocheres issued his Recommended Decision. He noted that Hess’ only assertion to justify its direct interest in this case is that Hess is a licensed, competitive natural gas supplier offering service in the Companies’ service territory.  R.D. at 5.  Relying on Pa. PUC v. PG Energy, 1998 PUC LEXIS 34 (1998) (PG Energy) and Pa. PUC v. Columbia Gas of Pennsylvania, Docket No. R-00050340 (June 29, 2005) (adopting the Recommended Decision of ALJ Kandace F. Melillo dated April 25, 2005) (Columbia Gas), the ALJ found that Hess’ grounds for intervention had been previously rejected by this Commission as grounds for intervening in a 1307(f) proceeding.  R.D. at 7.  Consequently, the ALJ denied Hess’ Petitions to Intervene.  R.D. at 7.

As stated previously, Hess filed Exceptions on August 7, 2008.  The Companies filed Replies to Exceptions on August 12, 2008.

Discussion
We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
Positions of the Parties
Hess argues that as a licensed, competitive natural gas supplier offering service in the Companies’ service territories, it has a direct interest in gas costs and related issues that may directly affect its business.  These issues include the composition of purchased gas costs that constitute customers’ service alternative if they do not utilize the services of a competitive supplier.  Exc. at 5.  Hess alleges that it directly competes against the PGC rate for business.  Consequently, Hess maintains that it has a direct interest in investigating whether PGC rates include any unlawful or improper subsidies or are otherwise artificially low.  Id.
Hess contends that the ALJ misapplied the decisions in Columbia Gas and PG Energy.  According to Hess, intervention was primarily denied in Columbia Gas on ripeness grounds:
The suppliers claimed an interest in Columbia Gas seeking to establish, in a separate docket, a Price Protection Service that could result in future credits to the PGC rate.  Because those credits had not yet occurred, the ALJ ruled that the suppliers had no basis to intervene.

Exc. at 3-4 (emphasis in original).  Intervention was denied in PG Energy, according to Hess, because the supplier did not state its interest with sufficient specificity.  Exc. at 4.  Hess maintains that it alleged its interests in the instant proceeding with sufficient specificity.
Finally, Hess argues that the adoption of the Recommended Decision would deny Hess of its due process right to be heard regarding matters that directly affect its interests.  Exc. at 6.  According to Hess:
It is ironic that UGI seeks to block Hess’ participation in this proceeding, when it has argued in other proceedings that affiliate issues should be explored in PGC cases.  In the proceeding in which UGI seeks Commission approval of its acquisition of PPL Gas Corporation, UGI maintains that Hess’ competitive issues, including UGI’s relationship with its affiliated marketer, should be addressed in other proceedings pursuant to the Public Utility Code.  According to UGI’s rebuttal testimony in the acquisition proceeding, concerns with affiliate transactions that Hess raised in its testimony in that proceeding are more appropriately addressed as part of purchased gas cost proceedings.  Hess is incredulous that UGI would argue that position while at the same time seeking to bar Hess from participating in the very proceeding UGI claims is more appropriately tailored to Hess’ concerns.
Exc. at 6 (notes omitted).
In response, the Companies contend that Hess’ Petition to Intervene failed to establish a direct interest in this proceeding, as required by Commission Regulations.  The Companies maintain that arguments set forth for the first time in Hess’ Exceptions should not be the basis for finding that Hess has a direct interest in this proceeding.  R. Exc. at 6.
The Companies also argue that the direct interest articulated by Hess is a broad public policy concern, which is not appropriately raised in an abbreviated 1307(f) proceeding.  Id.  As a factual matter, the Companies dispute Hess’ allegation that its customers’ service alternatives are PGC rates.  The Companies contend that Hess’ customers are large commercial, industrial and governmental customers who are unlikely to view PGC rates as a viable alternative to their large volume transportation service.  Id.
In addition, the Companies argue that the ALJ properly applied Commission precedent.  The Companies contend that the direct interests articulated by Hess in this case are no more specific than those rejected in PG Energy.  R. Exc. at 3.
The Companies urge this Commission to reject Hess’ argument that PG Energy is no longer good law.  R. Exc. at 4.  In fact, according to the Companies, the Commission’s 2005 decision in Columbia Gas is significant “since it reconfirmed the continuing validity of PG Energy.”  R. Exc. at 5.
The Companies dispute Hess’ claim that denying Hess’ Petition to Intervene would violate Hess’ due process rights.  The Companies contend that Hess can pursue its claims in another forum.  For example, UGI argues, “if Hess has a specific complaint about affiliate transactions it is free to raise such concerns through informal dispute resolution processes or in informal or formal dispute resolution processes before the Commission.”  R. Exc. at 7.
Finally, the Companies deny that they have taken inconsistent positions regarding Hess’ ability to pursue its claims in a 1307(f) proceeding.  The Companies state:

When Hess also raised concerns about affiliate transactions in Application of UGI and PPL, UGI responded by noting that such allegations were non-specific, and that public parties already fulfill the function of reviewing affiliated gas transactions in PGC proceedings.  That position is entirely consistent with UGI’s position here.

R. Exc. at 8.
Disposition
We will grant Hess’ Exceptions, because we believe Hess should be granted the right to intervene in this proceeding.

Our regulations at 52 Pa. Code § 5.73 require that a Petition to Intervene set forth: (1) the facts from which the petitioner’s interest in the proceeding can be determined; (2) the grounds of the proposed intervention; and (3) the petitioner’s position regarding the issues in the proceeding. 

Section 5.72(a) of our regulations, 52 Pa. Code § 5.72(a), further sets forth the requirements which must be met by a party seeking to intervene in a proceeding.  Specifically that section provides:

(a) Persons. A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:
(1) A right conferred by statute of the United States or of the Commonwealth.
(2) An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3) Another interest of such nature that participation of the petitioner may be in the public interest.

Hess asserts that, as a licensed competitive natural gas supplier (NGS) offering service in the Companies’ service territory, it has a direct interest in gas cost and related issues that may affect its business as a competitive gas supplier, including the composition of the Companies’ purchased gas costs and their supply procurement procedures.
  Hess further asserts that, as a competitive supplier it has a direct interest in the PGC rate, and that its interests cannot be adequately represented by any other party in the proceeding.

Hess explains in its pleadings that its purpose in seeking intervention is to ensure that gas costs are allocated appropriately to the PGC and that there is no affiliate advantage in the procurement of supply.

As an NGS offering service in the Companies’ territory, Hess directly competes against the PGC rate for business.  It has a direct interest in investigating whether PGC rates include unlawful or improper subsidies or are otherwise artificially low.  As an example, important decisions are often rendered in Section 1307(f) proceedings regarding allocation of (1) lost and unaccounted for gas, (2) capacity release and other similar credits, (3) upstream transportation and storage costs, and (4) other PGC-related costs between transportation customers and PGC customers.  These costs directly affect the rates of Hess’ customers, and of Hess’ ability to compete fairly with PGC rates.  Further, since there are no other NGS parties involved in this proceeding, no one else can represent Hess’ interests. 

The Companies have recently argued in another proceeding
 that Hess’ competitive issues, including concerns over the Companies’ relationship with an affiliated marketer, should be addressed in the PGC proceedings.  The Companies cannot seek to have Hess prevented from raising its concerns in this proceeding after arguing that it is this very proceeding that provides the more appropriate opportunity to raise its concerns.
  As noted in the example above, there are certain critical issues which are appropriately addressed in such Section 1307(f) proceedings.

Hess’ argument is persuasive that, if it is not allowed to make its challenge in this proceeding, then the only other meaningful way to protect its interests regarding procurement/affiliate-related issues may be through the Companies’ next base rate case which may be subject to a “stay-out” provision of one year.  Justice delayed is justice denied.  As counsel for Hess points out, an administrative agency has an obligation to provide timely adjudication on the merits of a proceeding.

On this Public Meeting’s agenda alone, there are three other annual            Section 1307(f) proceedings
 in which the companies seeking a PGC rate increase did not oppose the intervention of NGSs operating within their service territory.   Those cases do not illustrate relationships different from the one existing in this case.  To allow intervention in those other Section 1307(f) filings and not to do so here would be unjust and would place Hess at a competitive disadvantage within its market.  At the very least, Hess should be allowed to set forth its concerns before the Commission.  This only enhances our ability to perform our review of these matters and to consider all aspects of the issues presented.

We are sensitive, though, to the fact that Section 1307(f) proceedings are on tight procedural schedules, and we do not wish to place an undue burden on the existing parties.  Therefore, while we shall grant Hess’ intervention, Hess must take the proceeding as it stands and only participate on a going-forward basis.  That is, Hess may not reopen any evidentiary proceedings that have already occurred.  This is equitable in this case because of our decision in the UGI- PPL Gas matter at Docket No.                   A-2008-2034045, et al.  

We also caution Hess against attempting to litigate issues that are not properly raised in a Section 1307(f) proceeding. Hess should focus on material issues relevant to PGC rates.
Conclusion
Based upon the foregoing discussion, we shall grant Hess’ Exceptions and reverse the ALJ’s Recommended Decision, consistent with this Opinion and Order; THEREFORE, 
IT IS ORDERED:
1.
That the Exceptions of Hess Corporation to the Recommended Decision of Administrative Law Judge Louis G. Cocheres are granted, consistent with this Opinion and Order.

2.
That the Recommended Decision of Administrative Law Judge Louis G. Cocheres is reversed, consistent with this Opinion and Order.

3.
That the Petition to Intervene of Hess Corporation is granted, consistent with this Opinion and Order.








BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:
August 21, 2008
ORDER ENTERED:  
September 5, 2008
� 	See Petition to Intervene, ¶ 5.





� 	Docket No. A-2008-2034045.


� 	See UGI R.B., p. 9 and UGI St. 2-R, p. 6.


� 	Morganelli v. Casey, 646 A. 2d 744 (Pa Cmwlth. 1994).


� 	See Docket No. R-2008-202206 regarding The Peoples Natural Gas Company d/b/a Dominion Peoples in which intervention was unopposed for Dominion Retail, Inc. and Hess Corporation.  In fact, Dominion Retail actively participated in the case, submitted direct testimony, and joined in the settlement.  Secondly, Columbia Gas of PA did not object to the collective participation of Hess Corporation, Dominion Retail, Inc., Interstate Gas Supply, Inc., or Shipley Energy Company in its Section 1307(f) case.  See Docket No. R-2008-2028039.  Finally, in its Section 1307(f) filing, Equitable Gas Company made no objection to the participation of Dominion Retail, Inc. or Hess Corporation.  See Docket No. R-2008-2028039.
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