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HISTORY OF THE PROCEEDING

On January 29, 2008, Ronald J. Serafin (Mr. Serafin or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, the Company, or Respondent) at Docket No. C-2008-2028717, expressing opposition to the following:  (1) PPL’s removal of the rate cap in 2010; (2) PPL’s alleged plan to build a nuclear reactor in Salem Township, Luzerne County; and (3) PPL’s plan to build a transmission line from Salem Township to Roseland, New Jersey.  As relief, Mr. Serafin requested that the rate cap be retained, that permission to build the new nuclear reactor be refused, and that the proposed transmission line from Salem Township to Roseland, New Jersey be rejected.

On March 19, 2008, PPL filed an Answer which responded to the Complaint allegations as follows:  (1) the Commission is without authority to extend the rate cap beyond 2009, and thus, the requested relief cannot be granted; (2) PPL has no plans to build any nuclear power plants and owns no generation facilities; and (3) Complainant’s opposition to the transmission line is premature as the Company has not yet filed an application for siting and construction approval or even decided upon a route. 
Also on March 19, 2008, PPL filed Preliminary Objections, with a Notice to Plead, which sought dismissal of the Complaint apparently based upon legal insufficiency, pursuant to 52 Pa. Code §5.101(a)(4).  In support of its Preliminary Objections, PPL essentially set forth the same arguments as had been included in its Answer.
Pursuant to 52 Pa. Code §§1.56(b) and 5.101(b), an answer to the Preliminary Objections would have been due on April 1, 2008.  On April 8, 2008, the Commission received a two-page letter response from Mr. Serafin which provided further argument in support of his Complaint.
PPL’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated September 11, 2008, and is now ready for an Initial Decision.

FINDINGS OF FACT



1.
Complainant Ronald J. Serafin, who resides at 2 Michele Street, Hudson, PA 18705-3913, filed a Formal Complaint against PPL Electric Utilities Corporation on January 29, 2008 at Docket No. C-2008-2028717.



2.
In his Formal Complaint, Mr. Serafin expressed opposition to: (1) PPL’s removal of rate caps in 2010; (2) PPL’s plans to build a nuclear reactor in Salem Township, Luzerne County; and, (3) a PPL transmission line from Salem Township to Roseland, New Jersey. 


3.
PPL has no plans to construct any nuclear power plants and does not own any generation facilities.  Answer, p. 2. 

4.
PPL has not yet decided upon a route for the Salem Township to Roseland, New Jersey transmission line; nor has it yet filed an application with the Commission for siting and construction approval of the line.  Answer, pp. 2-3.



5.
PPL will provide notice to the public of the proposed transmission line route, as required by the Commission, and Complainant can raise his concerns about the line at that time.  Answer, p. 3.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).  

The grounds for preliminary objections are limited.  Pursuant to 52 Pa. Code §5.101(a), those grounds are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.



PPL’s Preliminary Objections are apparently based on legal insufficiency, pursuant to 52 Pa. Code § 5.101(a)(4), which is also known as a demurrer to the Complaint.  See, Pa. Rules of Civil Procedure 1028(a)(4). 


In support of its Preliminary Objection concerning the Complainant’s opposition to expiration of the rate caps, PPL contended that the Commission is without authority to grant Complainant’s requested extension.  PPL is correct.  Pursuant to existing law at 66 Pa. C.S. §2807(e)(3), the Company is permitted to “recover fully all reasonable costs” of furnishing provider of last resort service upon expiration of the rate caps.  Accordingly, PPL’s preliminary objection concerning this issue will be granted.  Mr. Serafin’s forum for redress is with the Pennsylvania Legislature and not with the Commission.



In support of its Preliminary Objection concerning construction of a nuclear reactor, PPL asserted that it has no plan to build any nuclear power plants and does not own any generation facilities.  In addition, I note that PPL’s Answer, which was filed under oath, also indicated that the Company has no plans to build a reactor and owns no generation facilities.  In accordance with 52 Pa. Code §5.405(c), a fact admitted by a party in an answer, filed under oath, may be considered as evidence of the fact without the pleading and answer being offered and received into evidence. 


Complainant responded to PPL’s contentions in a letter received on April 8, 2008; however, I am unable to conclude that the letter sufficiently disputes PPL’s averments about its lack of plans for such facilities and ownership of such facilities.  Thus, I conclude that PPL’s preliminary objection on this issue, which I view as more in the nature of a motion for judgment on the pleadings, should be granted.  A motion for judgment on the pleadings is properly granted where there is no genuine issue as to a material fact and the moving party is entitled to a judgment as a matter of law.  52 Pa. Code §5.102(d)(1).


In support of its Preliminary Objection concerning the Salem Township to Roseland, New Jersey transmission line, PPL asserted that Mr. Serafin’s Complaint was premature as an application for the siting and construction of the line has not yet been filed with the Commission.  In addition, I note that PPL’s Answer, which was filed under oath, indicated that PPL has not yet decided upon a route for the Salem Township to Roseland, New Jersey transmission line; nor has it yet filed an application with the Commission for siting and construction approval.  In accordance with 52 Pa. Code §5.405(c), a fact admitted by a party in an answer, filed under oath, may be considered as evidence of the fact without the pleading and answer being offered and received into evidence. 



Complainant responded to PPL’s contentions in a letter received on April 8, 2008.  However, I am unable to conclude that the letter sufficiently disputes PPL’s statement that it has not yet decided upon a route for the line and has not yet filed a siting application.  Complainant’s averments in opposition to the line can be raised in the application proceeding, if otherwise admissible.  As stated by PPL, the Company will notify the public of the proposed route when the application has been filed, and the Complainant will have notice and an opportunity to be heard at that time. 


Administrative agencies, like the Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).


Thus, I conclude that PPL’s preliminary objection concerning the transmission line  issue, which I view as more in the nature of a motion for judgment on the pleadings, should be granted.  A motion for judgment on the pleadings is properly granted where there is no genuine issue as to a material fact about the prematurity of the Complaint and the moving party is entitled to a judgment as a matter of law.  52 Pa. Code §5.102(d)(1).

Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).  The Commission may dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code §5.21(d).  I find that a hearing is not necessary prior to dismissal of this case because, as explained above, the issues are purely legal, factually indisputable, or premature. 
For all the above reasons, I conclude that PPL’s Preliminary Objections should be granted in their entirety and the Formal Complaint of Ronald J. Serafin should be dismissed.  
CONCLUSIONS OF LAW
1.
Commission regulations provide for the filing of preliminary objections based upon the legal insufficiency of a Formal Complaint.  52 Pa. Code §5.101(a)(4).

2.
A preliminary objection based upon legal insufficiency of an issue is properly granted when the relief requested, which in this case, is extension of the rate caps, cannot be granted by the Commission.  66 Pa. C.S. §2807(e)(3).

3.
An issue is properly preliminarily dismissed from a proceeding, without a hearing, when the utility indisputably is not undertaking the complained of action, which in this case, is the construction of nuclear facilities.  52 Pa. Code §5.102(d)(1); 52 Pa. Code §5.405(e).
4.
 An issue is properly dismissed preliminarily from a proceeding, without a hearing, when the matter is premature and the party raising the issue will have notice and an opportunity to address the issue at the appropriate time.  Schneider v. Pa. PUC, 479 A.2d 10 (1984); 52 Pa. Code §5.102(d)(1); 52 Pa. Code §5.405(e).
5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).
ORDER


THEREFORE,



IT IS ORDERED;

1.
That the Preliminary Objections of PPL Electric Utilities Corporation, Inc., seeking to dismiss the Formal Complaint filed by Ronald J. Serafin at Docket No. C-2008-2028717, are hereby granted.

2.
That the Formal Complaint filed by Ronald J. Serafin at Docket No. C‑2008-2028717 is dismissed.

Dated:  September 11, 2008



_____________________________








Kandace F. Melillo 








Administrative Law Judge
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