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INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On November 30, 2007, Rodney Ford, Sr. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant alleged that the Respondent sent him bills for which he was not responsible when living at 241 Chelten Avenue, Philadelphia.  He wanted the Respondent to remove from his account all the bills wrongfully billed.


On January 18, 2008, the Respondent filed an answer to the complaint denying the charges.  It averred, among other things, that the Complainant’s gas service was established on June 12, 2006, but that he was responsible for the gas bills dating back to July 2005, the commencement of his lease for the service address.


On July 25, 2008, a hearing was scheduled on the complaint.  At the hearing, the Complainant proceeded unrepresented.  He testified on his own behalf and introduced four exhibits into the record.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness, Anne Marie Cromley, and introduced six exhibits into the record.  


On August 2, 2008, I asked the parties to clarify their testimony.  



On August 15, 2008, the Respondent’s counsel submitted a letter dated August 15, 2008 and this letter will be marked as PGW-7 and admitted into the record.


On August 18, 2008, the Office of Administrative Law Judge in Philadelphia received an undated letter from Mr. Ford.  In this letter, Mr. Ford wanted PGW Shut Off Notice and PGW letter of November 2, 2006 to be marked.  Mr. Ford’s letter and PGW’s Shut Off Notice and letter of November 2, 2006 will be marked respectively as Exhibits C-5, C-6, and C-7, and admitted into the record.


The record closed on August 18, 2008.
FINDINGS OF FACT


1.
The Complainant lived at 241 Chelten Avenue, Philadelphia, PA from August 1, 2004 to March 2007 (N.T. 25, 26).  



2.
The Complainant left this address in March 2007.  He moved to several addresses:  1997 Elston Street from March to September 2007 and 6451 Oxford Avenue from September 2007 to present, all of which are in Philadelphia, PA.  The dispute involves the Chelten Avenue address (N.T. 26, 27).


3.
On August 1, 2004, the Complainant signed a lease with the landlord Marie David to rent the residence at 241 Chelten Avenue, Philadelphia.  The Complainant’s family occupied the first and second floor, and Marie David and her family, the basement.  The rent was $850 a month and the lease was silent on who was to pay for the gas, but Marie David paid each month.  One gas meter provides gas for the two families (N.T. 10, 11, 23, 24; C-1, C-5).


4.
On July 31, 2005, the Complainant signed a lease with Marie David to rent again the residence at 241 Chelten Avenue, Philadelphia.  The Complainant’s family occupied the whole residence, the first and second floor and the basement.  The rent was $1,000 a month and the lease was also silent on who was to pay for the gas.  Two pages of this lease were missing (N.T. 11, 12, 17, 18, 22, 24; C-2).


5.
On November 15, 2005, the Respondent sent a 10-Day Shut Off Notice to Marie David to attempt to shut off the gas (C-6).    



6.
In June 2006, the Complainant came forward to apply for gas service and presented the lease with the effective date of July 31, 2005
 (N.T. 47-55).


7.
On November 2, 2006, the Respondent sent a letter to Marie David, notifying that a lien may be filed against the property for unpaid gas bills (C-7).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent is responsible or accountable for the problem described in the complaint.   Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).


The Complainant testified that he lived at the Chelten Avenue address under the rental lease of August 1, 2004, and that the landlord, Marie David, paid for the gas when the rent was $850.  He also testified that when the rent was raised to $1,000 under the new lease of July 31, 2005, the landlord also assumed the obligation to pay the gas.



The Respondent testified that under the lease of August 1, 2004, the residence was occupied by two families, the Complainant’s and the landlord’s, and that the gas was provided by one meter.  It also testified that under the lease of July 31, 2005, the residence was occupied by the Complainant’s family only, and that the Complainant had to pay for the gas he used, which is the amount of $2,846.95 for the period between the effective date of the lease, July 31, 2005, and March 2007 when he left this residence at 241 Chelten Avenue, Philadelphia.


Under the August 1, 2004 lease, the landlord, Marie David, paid for the gas.  But, the July 31, 2005 lease was silent on who paid for it.  The Complainant contended that the landlord continued to assume this obligation.  This contention is correct.  If the landlord had wanted the Complainant to be responsible for the gas service, she should have transferred the service account from her name to the Complainant’s.  Otherwise, she still assumed the obligation to pay gas.  The name of a person in an account at the time the charges are incurred determines the responsibility for the account.


Here, the Complainant’s name was placed on his account on June 12, 2006.  Therefore, he was responsible for paying the gas between the date of the application, June 2006, and March 2007 when he moved out of the address at 241 Chelten Avenue, Philadelphia.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  


2.
The Complainant has sustained his burden of proof that he was responsible for the gas service to 241 Chelten Avenue, Philadelphia between June 2006 and March 2007.
ORDER


THEREFORE,



IT IS ORDERED:
 

1.
That the complaint of Rodney Ford, Sr. against Philadelphia Gas Works at Docket No. C-2008-2006174 is sustained.



2.
That the Respondent shall recalculate the charges for gas service to 241 Chelten Avenue, Philadelphia between June 2006 and March 2007 when the Complainant lived at this address.
Date:
        September 11, 2008       


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	PGW Exhibit 7 indicates that the effective date of the lease was August 1, 2005, but the lease was signed and took effect on July 31, 2005.





� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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