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HISTORY OF THE PROCEEDING

On August 6, 2008, Terri T. Teal (Mr. Teal or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Respondent, or the Company).  In the Complaint, Mr. Teal alleged that he had received a termination notice and that he wanted a payment agreement that was consistent with his ability to pay.  In addition, Mr. Teal asserted that the Company had failed to cash a check for payment on his bill.  As relief, Mr. Teal requested a more reasonable payment agreement.

On August 27, 2008, PECO filed an Answer which denied the material allegations of the Complaint, and New Matter, endorsed with a Notice to Plead, which averred that Complainant was currently enrolled in PECO’s Customer Assistance Program (“CAP”).  PECO further averred that no further payment arrangements should be granted to the Complainant as 66 Pa. C.S. §1405(c) precluded the Commission from negotiating or approving payment agreements concerning CAP rates.  In accordance with 52 Pa. Code §§1.56(b) and 5.63(a), the last date for Complainant to have filed a reply to New Matter was September 19, 2008.  To date, at least ten (10) days beyond the deadline, no reply has been filed by the Complainant.
Also on August 27, 2008, PECO filed a Motion For Judgment On The Pleadings (Motion), with a Notice to Plead, pursuant to 52 Pa. Code §5.102(a).  In its Motion, PECO made the same arguments that it had made in New Matter.  As PECO apparently served Mr. Teal with its Motion by first class mail, the last day for filing an answer to the Motion was September 19, 2008.  52 Pa.Code §§ 5.102(b); 1.56(b).  To date, no answer to the Motion was filed by the Complainant.

On September 8, 2008, PECO’s Motion was assigned to me by Corrected Motion Judge Assignment Notice, and is now ready for a ruling.  As explained below, the Complaint will be dismissed.

FINDINGS OF FACT

1.
The Complainant in this proceeding is Terri T. Teal, whose address is listed in the Complaint as 136 N. 57th Street, Philadelphia, PA 19139.
2.
The Respondent in this proceeding is PECO Energy Company.
3.
On August 6, 2008, Complainant filed a Formal Complaint requesting a more reasonable payment arrangement.

4.
On August 27, 2008, Respondent filed an Answer and New Matter and Motion for Judgment on the Pleadings.

5.
Complainant did not file a response to Respondent’s New Matter or Motion for Judgment on the Pleadings.

6.
Complainant participates in Respondent’s CAP Rate Program and receives a monthly discount on his utility charges.  New Matter, ¶1.
DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings pursuant to 52 Pa. Code §5.102, after the pleadings (formal complaint, answer, new matter and reply to new matter) are closed.  A motion for judgment on the pleadings is properly granted where the pleadings “show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”  52 Pa. Code §5.102(d)(1).



In determining the absence of a genuine issue of fact, the evidence must be viewed in the light most favorable to the non-moving party and any doubt must be resolved against the entry of judgment.  The courts will accept as true all well-pleaded facts in the non-movant’s pleadings and give the non-moving party the benefit of all reasonable inferences.  Wright v. North American Life Assurance Co., 372 Pa. Super. Ct. 272 (1988); Bobb v. Kraybill, 354 Pa. Super. Ct. 361 (1986); see also, South River Power Partners, L.P. v. West Penn Power Co., 86 Pa PUC 477, 483 (1986).  Also, the courts are not to decide issues of fact but to determine whether such material issues of fact exist.  Sanders v. Loomis Armored, 418 Pa. Super. Ct. 375 (1992).  It is the moving party which has the burden of proving the absence of a genuine factual issue.  Campbell v. Eitak, Inc., 2006 Pa. Super. Ct. 26. 


Where, however, there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).



Initially, I note the PECO’s Motion was filed prematurely in that it was filed prior to the close of pleadings, in violation of 52 Pa. Code §5.102(a).  PECO filed its Motion on August 27, 2008, the same day that it filed its Answer and New Matter, and the period for replying to New Matter did not expire, as explained above, until September 19, 2008.  However, as I conclude that as the Complainant has had in excess of twenty (20) days to respond to both the New Matter and the Motion, the error in procedure can be disregarded this time.  52 Pa. Code §1.2(a).  I caution PECO, however, that this error has been consistently occurring and must be corrected in the future.  See, e.g., Henigan v. PECO, Docket No. F-2008-2024963; McCarthy v. PECO, Docket No. C-2008-2051285; Sydnor v. PECO, Docket No. C-2008-2027795.


In New Matter, PECO asserted that Complainant was enrolled in PECO’s CAP program and receives a 50% discount on the first 500 kilowatt hours of electric service each month.  Complainant failed to dispute this assertion of fact.  Pursuant to 52 Pa. Code §5.63(b), the failure of the Complainant to timely file a reply to New Matter may be deemed an admission of the relevant facts asserted therein.  While the presiding officer is provided discretion as to whether to deem facts to have been admitted, I conclude that PECO’s unchallenged assertion of Complainant’s CAP participation should be considered an admission and, in any event, has not been disputed on the face of the Complaint. 
As noted in New Matter, the Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Despite the Commission’s general jurisdiction over the rates and services of public utilities, the General Assembly has made it clear that the Commission lacks the power to establish payment agreements for customers participating in CAP programs offered by public utilities.  Section 1405(c) of the Public Utility Code, 66 Pa. C.S. §1405(c), reads as follows:
Customer assistance programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.


It is undisputed that Complainant participates in PECO’s CAP rate program and receives a monthly discount on his utility charges; therefore, in accordance with 66 Pa. C.S. §1405(c), the Commission lacks the power to establish a payment agreement for the Complainant.  Also, while the Complainant contended that Respondent had not cashed a check, Respondent asserted in its Answer that it had received the check and had cashed it by the time the Complaint was served.  I conclude that a hearing is not necessary on this matter as the dispute about check cashing has now been resolved.  The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d). 



Since there is no genuine issue as to a material fact and PECO is entitled to judgment in its favor as a matter of law, the Complaint should be dismissed.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 501.
2.
Commission regulations provide for the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.
3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., applies to this proceeding.
4.
The Commission lacks the authority to establish payment agreements with respect to Customer Assistance Program arrearages.   66 Pa. C.S. §1405(c).

6.
A motion for judgment on the pleadings may be granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law. 52 Pa. Code § 5.102(d)(1).
7.
There are no genuine issues of material fact and PECO is entitled to judgment as a matter of law in this case.  66 Pa. C.S. §1405(c).
8.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21(d).
ORDER

THEREFORE,

IT IS ORDERED:
1.
That PECO Energy Company’s Motion for Judgment on the Pleadings seeking to dismiss the Formal Complaint filed by Terri T. Teal at Docket No. C-2008-2057737 is granted.
2.
That the Formal Complaint of Terri T. Teal against PECO Energy Company at Docket No. C-2008-2057737 is dismissed. 
Date:
September 30, 2008



______________________________







Kandace F. Melillo








Administrative Law Judge
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