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HISTORY OF THE PROCEEDINGS

Wanda Jackson (Complainant) filed her formal complaint on April 28, 2008, in which she alleged that there were incorrect charges on her bill; that PECO Energy Company (PECO or Respondent) failed to remove $2,500 in charges from her account pursuant to a 2005 PUC Commission order and inappropriately charged her late fees on that amount; and that PECO failed to forgive her account arrearages under its Consumer Assistance Program (CAP).  Complainant also requested a payment agreement.  PECO filed its Answer on May 28, 2008, denying all material allegations in the complaint and requested that the complaint be dismissed in its entirety.
By notice issued June 25, 2008, a telephonic hearing was set for Monday, August 18, 2008.  Complainant appeared pro se and testified on her own behalf.  She did not present any additional witnesses or exhibits.  PECO was represented by Michael S. Swerling, Esquire.  Respondent presented the testimony of Louis Dubois, PECO regulatory assessor.  The resulting hearing record consisted of a transcript containing fifty seven (57) pages and six (6) exhibits.  No briefs were filed and the record was closed on September 10, 2008.

At the conclusion of Complainant’s testimony, counsel for Respondent made a motion for summary judgment based upon Complainant’s failure to meet her burden of proof to show any incorrect charges on her bill or that she is entitled to any Commission ordered payment plan or pre-program arrearage forgiveness.  Based upon the evidence of record at the time the motion was made, counsel’s motion for summary judgment is denied.  Accordingly, I will address the merits of the complaint based upon the complete record developed at the hearing.
FINDINGS OF FACT
1.
The Complainant, Wanda Jackson, currently resides with her daughter at 6933 Guilford Road, Upper Darby, Pennsylvania. (NT 14, 20-21).
2.
Respondent, PECO Energy Company, provides Complainant with residential gas and electric service at the above listed address.
3.
Complainant previously resided at 237 Springton Road, Upper Darby, Pennsylvania and received residential gas and electric service from Respondent at that address from November 4, 2002 through January 12, 2007. (NT 15-17, 43, 46-47; PECO Exhs. 1 & 6).

4.
On April 28, 2008, Wanda Jackson filed a Complaint against Respondent alleging inter alia incorrect and inappropriate charges on her bill.  In addition, she alleged that Respondent failed to remove approximately $2,500 in past due charges from her account pursuant to a 2005 PUC Commission order; inappropriately charged her late fees on that amount and failed to deduct from her account pre-program arrearages under the CAP program.  Finally, she alleged inability to pay and requested a payment agreement. (NT 13-14, 17-18, 24, 29, 31).

5.
On May 28, 2008, Respondent, PECO Energy Company filed an answer denying all material allegations set forth in the complaint.

6.
Complainant was first enrolled in the CAP rate program on February 8, 2003, when she was offered the opportunity for pre-program arrearage forgiveness.  Ms. Jackson did not make the six (6) consecutive payments required in order to receive the benefit of pre-program arrearage forgiveness. (NT 26, 43-44, 48, 52; PECO Exh. 3).
7.
On March 17, 2003, in response to Complainant’s informal complaint, BCS issued a decision at BCS Case Number 989568 establishing a payment arrangement in which Complainant was to make regular budget payments of $57.00 plus $15.00 towards arrears on an account balance of $2,878.58.  Complainant failed to comply with the BCS decision and made no payments. (NT 26, 43-44, 48, 52; PECO Exh. 3).
8.
Under PECO’s CAP program, customers who fail to make the required six consecutive payments are not eligible to participate in the arrearage forgiveness program again. (NT 52).
9.
On June 7, 2003, the Complainant filed a formal complaint against Respondent and a hearing was subsequently held before ALJ Susan D. Colwell who dismissed the complaint.  By Commission order entered on May 16, 2005 at Docket No. Z-00989568, ALJ Colwell’s decision dismissing the complaint became final by operation of law.  Pursuant to the final order PECO was directed to issue Complainant a bill in the amount of $1,636.38.  The Complainant was further ordered to make monthly payments consisting of a bill calculated by adding together her monthly budget bill amount plus $15.00 toward the remaining arrearage. (NT 40, PECO Exh. 6).  The Complainant failed to make any payments as ordered. (NT 41-42; PECO Exh.6).


10.
On August 31, 2004, Complainant made a payment of $50.00 toward her account balance.  She had not made any other payments since November 2002. (NT 43).

11.
On March 30, 2006, in response to Complainant’s informal complaint, BCS issued a decision at BCS Case Number 2049635 dismissing the complaint, after determining that the Complainant’s bills in the amount of $5,141.62 was correct as rendered and due and owing. (NT 48-49; PECO Exh. 4).

12.
On March 16, 2007, Respondent transferred the Complainant’s account balance due ($5,321.36) from her former address on Springton Road to the account at her current address. (NT 45-47, PECO Exh. 1).
13.
Complainant was recertified for CAP on July 23, 2007 and offered a payment plan by Respondent which required her to pay her current bill plus $112.70 per month towards arrearages over a 60 month period, the maximum time period permitted under §1405(b).  She made no payments. (NT 24-28, 52).

14.
On March 6, 2008, in response to Complainant’s informal complaint, BCS conducted a CAP review and issued a decision at Case Number 002351602 dismissing the complaint pursuant to §1405(c), finding the CAP rate (level C) for the Complainant was correct.  Complainant’s account balance at that time was $6,255.53. (NT 49; PECO Exh. 5).

15.
Ms. Jackson is presently enrolled in the Cap rate program at CAP rate level C and receives a 75% discount on the first 500 kwh of usage and 30% discount on the next 100 kwh of usage.  Thereafter she is billed at the normal rate. (NT. 24, 49).  Complainant’s total household income is approximately $660 per month which includes earned income of approximately $400 per month and $260 month in food stamps. (NT 22-23, 50-51).
16. 
Except for a $50 payment made on August 31, 2004 and two LIHEAP payments totaling $981, credited to her account on December 21, 2006 and December 28, 2007 respectively, Complainant has not made any payments to her account balance for almost six (6) years between November 4, 2002 and August 18, 2008. (NT 19, 43-45; PECO Exhs. 1 and 2).
17.
Complainant’s account balance as of the date of the hearing was $7,371.12. (NT 47, PECO Exh. 2 at 4).

DISCUSSION
On April 28, 2008, the Complainant filed the instant complaint alleging incorrect charges and late fees on her bill.  She also alleged that PECO failed to credit her account in the amount of approximately $2,500 pursuant to a 2005 PUC Commission order and refused to forgive her pre-program arrearages under their CAP program.  She now asks that her account be credited with the above amounts and also requests a payment agreement she can afford for the remaining balance.  PECO Energy Company (Respondent) filed its Answer on May 28, 2008, denying all material allegations in the complaint and requested that the complaint be dismissed in its entirety.

Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.” 

Section 322(a) of the Public Utility Code (Code), 66 Pa. C.S. §322(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  By asserting that her bills contain incorrect charges and late fees and that Respondent failed to comply with a Commission order and refused to grant her pre-program arrearage forgiveness under its CAP rate program, Complainant is the party seeking affirmative relief and therefore, carries the burden of proof.

The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of evidence.  Se-Ling Hosiery Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.



In addition to determining whether complainant has satisfied the burden of proof, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the Pennsylvania Supreme, Superior and Commonwealth Courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required that a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 97 (1960); and Murphy v. Com., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).
Based upon the evidence of record, the Complainant has failed to meet her burden of proof as discussed below.  The record also illustrated Complainant’s long history of non-payment and non-compliance with several company and BCS established payment agreements.

Complainant asserts that Respondent failed to forgive a portion of her account arrearages under their CAP rate program.  The evidence however does not support her contention.

Complainant has been enrolled in the CAP program since February 8, 2003 when she was first offered the opportunity for the program’s pre-program arrearage forgiveness.  Unfortunately, Ms. Jackson admittedly did not make the six (6) consecutive payments required in order to complete the program and failed to comply with the BCS decision issued on March 17, 2003 at BCS Case Number 989568 establishing a payment arrangement in which Complainant was to make regular budget payments of $57.00 plus $15.00 towards arrears on a balance of $2,878.58. (NT 26, 43-44, 48, 52; PECO Exh. 3).  In fact, Complainant had not made a payment toward her outstanding account balance since November 2002 and made only one payment of $50.00 on August 31, 2004. (NT 43).  Under PECO’s CAP program customers who fail to make the required six consecutive payments are not eligible to participate in the arrearage forgiveness program again. (NT 52).
Complainant next asserts that Respondent PECO failed to remove approximately $2,500 in charges from her account pursuant to a 2005 PUC Commission order and charged her late payment fees on that amount.  The order to which she refers is the final order entered on May 16, 2005 at Docket No. Z-00989568 stemming from her formal complaint filed on June 7, 2003. (PECO Exh. 6).  After a hearing on the merits, ALJ Colwell issued a decision dismissing the complaint.  That decision became final by operation of law as set forth in the previously referred to Commission order.  In her decision, ALJ Colwell determined that the Complainant’s account balance as of February 8, 2005 was $4,513.82.  Pursuant to ALJ Colwell’s decision and the final order, PECO was directed to issue Complainant a bill in the amount of $1,636.38 representing a “Claypool catch-up” amount.  The Complainant was further ordered to make monthly payments consisting of a bill calculated by adding together her monthly budget bill amount plus $15.00 toward the remaining arrearage of $2,877.44. (Wanda Jackson v. PECO Energy Company, Docket Number Z-00989568 (ALJ Susan D. Colwell); NT 40, PECO Exh. 6).  Despite the order, Complainant failed to make any payments to her account. (NT 41-42; PECO Exh.6).  Complainant is obviously confused when she asserts that this order required Respondent to “credit” her account for $2,500 or more.  Accordingly, any late charges and fees associated with this unpaid balance are justified and proper.
On March 30, 2006, in response to Complainant’s informal complaint, BCS issued a decision at BCS Case Number 2049635 dismissing the complaint, after determining that the Complainant’s bills in the amount of $5,141.62 were correct as rendered and due and owing. (NT 48-49; PECO Exh. 4).  Subsequently, on March 16, 2007 Respondent transferred the Complainant’s account balance due ($5,321.36) from her former address on Springton Road to the account at her current address. (NT 45-47, PECO Exh. 1).
Complainant was recertified for CAP on July 23, 2007 and offered a payment plan which required her to pay her current bill plus $112.70 per month towards arrearages over a 60 month period, the maximum time period permitted under §1405(b).  She made no payments to her account. (NT 24-28, 52).
Again, in response to Complainant’s informal complaint, BCS conducted a CAP review and issued a decision on March 6, 2008, at BCS Case Number 002351602 dismissing the complaint pursuant to §1405(c), finding the CAP rate (level C) for the Complainant was correct.  Complainant’s account balance at that time was $6,255.53. (NT 49; PECO Exh. 5).

Except for the $50 payment made on August 31, 2004 and two LIHEAP payments totaling $981, credited to her account on December 21, 2006 and December 28, 2007 respectively, Complainant has not made any payments to her account for almost six (6) years between November 4, 2002 and August 18, 2008.  Complainant’s account balance as of the date of the hearing was an appalling $7,371.12. (NT 19, 43-45, 47, PECO Exhs. 1 and 2).

Based upon the evidence of record, the Complainant has failed to meet her burden of proof to show that her gas or electric bills contain any incorrect charges or that she is entitled to any credit from a previous Commission order or that she is entitled to any pre-program arrearage forgiveness under the CAP rate program.  To the contrary, the record overwhelmingly establishes that all bills for services rendered were correct and reflected all appropriate credits.
What the evidence has shown is the Complainant’s lack of good faith in continually contesting the accuracy of her bills and a systematic abuse of process to avoid payment for services rendered.  Complainant has an extensive history of non-payment and has failed to comply with several payment agreements and has since accumulated an account balance of $7,371.12.

While I can sympathize with persons of low income and the difficulty they may have in paying their utility bills, nevertheless a public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 Pa.P.U.C. 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa.P.U.C. 215 (1985); Mill v. Pa. Public Utility Comm’n, supra.  All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectible expenses and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa.P.U.C. 463 (1988).
The remaining issue to be addressed is Complainant’s request for a payment agreement she can afford.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Despite the Commission’s general jurisdiction over the rates and services of jurisdictional utilities, the Commission lacks the power to establish payment arrangements for customers participating in CAP programs offered by public utilities.  Section 1405(c) of the Public Utility Code, 66 Pa.C.S.A. §1405, reads as follows:

(C)
Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.


Section 1403 of the Public Utility Code, 66 Pa.C.S.A. §1403, defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.



Section 1405(c) limits the Commission’s power to grant the relief of a payment arrangement pursuant to that jurisdiction under the circumstances set forth, i.e., when the customer is a participant in the utility’s CAP program.

As previously discussed, Complainant currently participates in Respondent’s CAP rate program and receives a monthly discount on her utility charges.  The discount received by a customer enrolled in the CAP program is based upon the household income and size in relation to the federal poverty guidelines.  Complainant is currently enrolled in the program at CAP rate level C based on her total household income is approximately $660 per month which includes earned income of approximately $400 per month and $260 month in food stamps. (NT 22-23, 50-51).  Accordingly, she receives a 75% discount on the first 500 kwh of usage and 30% discount on the next 100 kwh of usage. Thereafter she is billed at the normal rate. (NT. 24, 49).

Respondent’s CAP program meets the requirements of 66 Pa. C.S. §1403 and therefore the Commission lacks the power to establish a payment arrangement for complainant.  Notwithstanding the limits imposed on the Commission by the statute, Complainant’s appalling payment history does not warrant consideration of any payment agreement by this Commission.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2.
The burden of proof in this proceeding is upon complainant.  66 Pa.C.S. §332(a).
3.
Complainant has failed to sustain her burden of proof to show that her utility bills were incorrect, contained any unauthorized charges or did not include appropriate credits.  Accordingly, the amounts listed in PECO Exhs. 1-2 are due and owing.
4.
Complainant participates in Respondent’s CAP rate program and receives a monthly discount on her utility charges.  Respondent’s CAP program meets the requirements of 66 Pa. C.S. §1403 and therefore the Commission lacks the power to establish a payment arrangement for complainant.

5.
It is just, reasonable and in the public interest to require payment of all arrearages within thirty (30) days of the Commission’s final order in this proceeding.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Complaint of Wanda Jackson against Respondent PECO Energy Company at Docket No. C-2008-2039654 is hereby dismissed;
2.
That within fifteen (15) days of the date of entry of the Commission’s order in this proceeding, PECO Energy Company shall issue a bill for the outstanding balance owed for service rendered to Wanda Jackson;



3.
That Wanda Jackson shall be given fifteen (15) days in which to pay by cash, certified check or money order the bill issued pursuant to Ordering Paragraph No 2;


4.
That, if Wanda Jackson does not pay the bill issued pursuant to Ordering Paragraph No. 2 as directed, PECO Energy Company may commence termination of the account; and
5.
That the record at Docket Number C-2008-2039654 be marked closed.

Dated: September 15, 2008
_________________________






Guy M. Koster





Administrative Law Judge
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