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Administrative Law Judge

HISTORY OF THE PROCEEDING


On July 7, 2008 William and Joan Weber (Complainants) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent), through their attorney, alleging that PPL had performed work on and around an easement over Complainants’ property and had damaged Complainants’ property by failing to place erosion control measures required by the Berks County Conservation District resulting in silt in a pond, by relocating several concrete boundary monuments, caused wooded debris to enter an existing feeder stream, and transferred wooded debris from the easement site to the Complainants’ property.


On August 14, 2008, PPL filed its Answer and New Matter as well as Preliminary Objections (POs).  In its Answer, PPL denies that it violated any rule or regulation of the PUC or any provision of its own tariff.  In New Matter, PPL avers that it did not cause the silt problem in the pond, that the erosion controls have been implemented, that it has agreed to replace concrete survey monuments, that it has cleaned the debris from the feeder stream, that the easement areas have been seeded, and that PPL has provided Complainants with “No Trespassing” signs to secure the easement.  PPL avers further that it did not leave stumps or timber debris but that it had been left by a commercial logger hired by Complainants.


The Preliminary Objections state that the requested relief requires the Commission to adjudicate a complaint regarding the scope of an easement agreement, and that the Commission lacks jurisdiction, and that the Complaint should, therefore, be dismissed.



On August 25, 2008, Complainants filed an Answer to Preliminary Objections denying the allegations set forth in the Preliminary Objections.  On September 2, 2008, Complainants filed their Answer to New Matter denying the allegations.



On September 9, 2008, a Motion Judge Assignment Notice was issued which assigned the case to the undersigned for purposes of addressing the Preliminary Objections.



Therefore, the Preliminary Objections are ready for decision.  
FINDINGS OF FACT



1.
Complainants are William and Joan Weber, 100 Gelsinger Road and 1 Evergreen Hills, Sinking Spring PA  19608.


2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional electric distribution company providing residential and commercial electric service in the Commonwealth of Pennsylvania.


3.
On July 7, 2008, Complainants filed a Formal Complaint alleging that PPL’s work on a right-of-way located on and next to Complainants’ property resulted in damage to the property.  


4.
On August 14, 2008, PPL filed its Answer and New Matter as well as Preliminary Objections. 



5.
On August 25, 2008, Complainants filed an Answer to Preliminary Objections denying the allegations set forth in the Preliminary Objections.  



6.
On September 2, 2008, Complainants filed their Answer to New Matter denying the allegations.


7.
The Complaint asks “the PUC to determine whether the Respondent has failed to exercise its responsibilities as a holder of an easement or right-of-way over Complainants’ private property.”  Complainants’ Answer to POs, p. 2, ¶ 6.  

DISCUSSION



Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Therefore, the POs can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  In this case, Complainants have filed Answers to both New Matter and to the Preliminary Objections.  

PPL’s POs characterize the question before the Commission as the Complainants’ “seeking to determine the scope of an easement agreement between themselves and PPL and to declare that PPL has violated same.”  PPL POs, p. 1.  PPL claims that the Commission has no jurisdiction over the requested relief, and that therefore, the Complaint should be dismissed.


Complainants respond that they are asking “the PUC to determine whether the Respondent has failed to exercise its responsibilities as a holder of an easement or right-of-way over Complainants’ private property.”  Complainants’ Answer to POs, p. 2, ¶ 6.  


As a creation of the Pennsylvania Legislature, the Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978), 1978 Pa. Super LEXIS 3125; Pa. Dept. Of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962), 1962 Pa. Super. LEXIS 654.  

While the Commission has the responsibility to ensure that “[E]very public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities. . .”  66 Pa. C.S. § 1501, the Commission is not the proper forum to resolve a controversy which will determine property rights.  Rather, property disputes belong in a court of general jurisdiction.  See Anne E. Perrige v. Metropolitan Edison Co., PUC Docket No. C-00004110 (Order entered July 11, 2003)(Commission had no jurisdiction to interpret the meaning of a written right-of-way agreement); Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic-Pennsylvania, Inc., PUC Docket No. C-00945842 (Order entered October 25, 1995)(real property issues such as trespass and whether utility facilities are located pursuant to valid easements are within the exclusive jurisdiction of the Courts of Common Pleas); Tod and Lisa Shedlosky v. Pennsylvania Electric Company, PUC Docket No. C-20066937 (Order entered May 28, 2008).  

The characterization of the Complaint by Complainants’ own attorney removes this matter from Commission jurisdiction.  For the Commission to “determine whether the Respondent has failed to exercise its responsibilities as a holder of an easement or right-of-way over Complainants’ private property,” Answer to POs, ¶ 6,  would entail the interpretation of the easement or right-of-way agreement.  This is beyond the Commission’s jurisdiction.

Therefore, there is no chance of Complainants’ winning their case before the Commission, and the Preliminary Objections are granted. 
CONCLUSIONS OF LAW


1.
Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  


2.
Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  


3.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  


4.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  


5.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997), 1997 Pa. Commw. LEXIS 148.  


6.
As a creation of the Pennsylvania Legislature, the Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978), 1978 Pa. Super LEXIS 3125; Pa. Dept. Of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962), 1962 Pa. Super. LEXIS 654.  


7.
Property disputes belong in a court of general jurisdiction.  See Anne E. Perrige v. Metropolitan Edison Co., PUC Docket No. C-00004110 (Order entered July 11, 2003); Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic-Pennsylvania, Inc., PUC Docket No. C-00945842 (Order entered October 25, 1995); Tod and Lisa Shedlosky v. Pennsylvania Electric Company, PUC Docket No. C-20066937 (Order entered May 28, 2008).  



8.
For the Commission to “determine whether the Respondent has failed to exercise its responsibilities as a holder of an easement or right-of-way over Complainants’ private property,” would entail the interpretation of the easement or right-of-way agreement.  
9. The requested relief is beyond the Commission’s jurisdiction.

ORDER

THEREFORE,


IT IS ORDERED:


1.
That the Preliminary Objections filed by PPL Electric Utilities Corporation in the case captioned William and Joan Weber v. PPL Electric Utilities Corporation at PUC Docket No. C-2008-2052894 are granted.


2.
That the Complaint filed by William and Joan Weber against PPL Electric Utilities Corporation at PUC Docket No. C-2008-2052894 is dismissed.


3.
That the Secretary mark this docket closed.

Dated:
September 12, 2008



_____________________________








Susan D. Colwell








Administrative Law Judge
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