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HISTORY OF THE PROCEEDINGS
On June 4, 2008, Alfred Merlino (Mr. Merlino or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) alleging that he is unable to pay his electricity bill and that he received a notice that his electric service is being terminated.  Complainant requests a payment arrangement.
On July 21, 2008,
 PECO filed an Answer with New Matter addressing the material allegations of the Complaint.  On the same date, Respondent also filed a Motion for Judgment on the Pleadings seeking to dismiss the Complaint on the basis that, pursuant to 66 Pa. C.S. § 1403, Complainant is not entitled to any further Commission-issued agreement because he has not alleged that he has experienced a “change in income” as that term is defined by 66 Pa. C.S. § 1403.
According to the Commission’s electronic records, as of September 29, 2008, Complainant did not file a response to the New Matter portion of Respondent’s Answer or its Motion for Judgment on the Pleadings.
  The matter was assigned to me by Motion Judge Assignment Notice dated August 29, 2008.  PECO’s Motion for Judgment on the Pleadings is ready for ruling.

FINDINGS OF FACT

1. Complainant is Alfred Merlino, whose mailing address is 12614 Medford Road, Philadelphia, Pennsylvania 19154.
2. Respondent is PECO Energy Company.
3.
 On June 4, 2008, Complainant filed a Formal Complaint alleging that he is unable to pay his electricity bill and that he received a notice that his electric service is being terminated.  
4.
Complainant alleges that he “was unable to keep [up] with his payment plan in the past because of employment issues, but [he is] working steadily now and can keep to a plan at this point.”  Complaint ¶ 5.
5.
Complainant requests a payment arrangement.
6.
Complainant has violated a previous payment arrangement issued by the Commission’s Bureau of Consumer Services (BCS).

7.
Complainant filed a previous agreement with the BCS at BCS Case No. 1863681 on March 18, 2005.  The BCS issued its decision on November 29, 2005, granting a payment arrangement for Complainant to pay a $192.00 budget plus a $62.00 arrears installment beginning January 2006.  Complainant broke this agreement.  New Matter ¶ 2, Exhibit B.

8.
Complainant has not alleged any change in income that would warrant a second or subsequent arrangement.  Complainant has reported that his income has increased.  New Matter ¶ 2 and Complaint ¶ 5.
9.
On July 21, 2008, PECO filed a Motion for Judgment on the Pleadings seeking to dismiss the Complaint on the basis that, pursuant to 66 Pa. C.S. 

§ 1403, Complainant is not entitled to any further Commission-issued agreement because he has not alleged that he has experienced a “change in income” as that term is defined by 66 Pa. C.S. § 1403.  Motion for Judgment on the Pleadings ¶¶ 4, 5.

10.
Mr. Merlino did not file a response to Respondent’s Motion for Judgment on the Pleadings. 
DISCUSSION
In its Motion for Judgment on the Pleadings, Respondent seeks to dismiss the Complaint on the basis that, pursuant to 66 Pa. C.S. § 1403, Complainant is not entitled to any further Commission-issued agreement because he has not alleged that he has experienced a “change in income” as that term is defined by 66 Pa. C.S. § 1403.  Motion for Judgment on the Pleadings ¶¶ 4, 5.  The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.
  52 Pa. Code § 5.102.  

The standard for granting a motion for judgment on the pleadings is contained in 52 Pa. Code § 5.102(d)(1): "The judgment sought will be rendered if the applicable pleadings ... show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law."  

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., (Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code, 66 Pa. C.S. § 1405(d), provides that “Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  

Mr. Merlino has already received and defaulted on a prior payment arrangement issued by the Commission’s BCS on November 29, 2005, BCS Case        No. 1863681.  Absent a change in income, he is ineligible for a subsequent Commission-issued payment arrangement.  Section 1403 of the Public Utility Code defines “change in income” as “A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.”  66 Pa. C.S. § 1403.

In its Motion, Respondent argues that the Complaint must be dismissed because Complainant has not alleged a decrease in household income.  On the contrary, Complainant’s allegations that he “was unable to keep [up] with his payment plan in the past because of employment issues, but [he is] working steadily now and can keep to a plan at this point” indicate that he has experienced an increase, and not a decrease, in income.  See Complaint ¶ 5.   Under these circumstances, the Commission lacks the authority establish a new payment arrangement for Mr. Merlino.  Because there is no genuine issue as to a material fact and Respondent is entitled to a judgment as a matter of law, I will grant PECO’s Motion for Judgment on the Pleadings.  
For the reasons stated above, Mr. Merlino’s Complaint will be dismissed with prejudice. 
CONCLUSIONS OF LAW

1.
 The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.  52 Pa. Code 
§ 5.102.  

2.
A Motion for Judgment on the Pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 52 Pa. Code § 5.102 (d)(1).  

3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. 
§§ 1401, et seq., applies to this proceeding.  

 4.
Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S. § 1405(d).

5.
Change in income is defined as decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa. C.S. § 1403.

ORDER
THEREFORE,

IT IS ORDERED:

1.
 That the Motion for Judgment on the Pleadings, filed by PECO Energy Company seeking dismissal of Complaint filed by Alfred Merlino, at Docket No. C-2008-2048055 is granted.

2.
 That the Complaint filed by Alfred Merlino against PECO Energy Company, at Docket No. C-2008-2048055 is dismissed with prejudice.
Dated:  September 30, 2008



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge

� Notice of Complaint was served on Respondent on July 1, 2008.


� Complainant’s responses to New Matter and Motion for Judgment on the Pleadings were both due on or before August 11, 2008.  52 Pa. Code §§ 5.63(a), 5.102(a).


� I note that Respondent filed its Motion for Judgment on the Pleadings simultaneously with its Answer and New Matter.  The Commission’s Rules of Administrative Practice and Procedure state that a party may move for judgment on the pleadings after the pleadings are closed, but within a time so that the hearing is not delayed.  52 Pa. Code § 5.102(a).  The pleadings in an action before the Commission include the following: (1) application and protest; (2) formal complaint, answer, new matter and reply to new matter; (3) order to show cause and answer; (4) petition and answer; (5) preliminary objections; and (6) motions.  See 52 Pa. Code § 5.1(a).  By filing the Motion for Judgment on the Pleadings at the same time as its Answer and New Matter, Respondent allowed no time for Complaint to file a reply to New Matter.  Because as of September 30, 2008, Complainant did not file a response to New Matter, I will not sanction Respondent for its premature filing of the Motion.  However in the future, such a violation of the Commission’s procedural rules could result in Respondent’s Motion for Judgment on the Pleadings being denied.
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