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OPINION AND ORDER
BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Edward L. Filby (Complainant), filed on June 23, 2008, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham that was issued on April 22, 2008.
History of the Proceeding


On July 31, 2006, Edward L. Filby (“Filby” or “Complainant”) filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company (“PECO” or “Respondent”).  The Complaint alleged, among other things, the following: 1) that he is being billed for service that should be billed to his mother’s estate; 2) that he did not authorize anyone to change the account into his name; 3) that he wants the Respondent to bill his mother’s estate for service prior to April 2006; 4) that starting with the bill for April 2006, the Respondent should bill the Complainant for service under a new account number; and 5) that the Complainant has placed the money to cover the bills in escrow until a new account number is established.  I.D. at 1.


On August 25, 2006, Respondent filed an Answer.  In its Answer, the Respondent admitted that the service for 138 W. Main Street, Pottstown, Pennsylvania, was placed in the Complainant’s name in April 2005.  Respondent denied that the Complainant is being billed improperly since the Complainant requested service and provided the required information to have service in his name.  Respondent claimed, according to its records, that the Complainant is solely responsible for the outstanding balance on this account.  The Respondent’s records demonstrated that the estate of Florence R. Reynolds paid its outstanding balance by check dated June 30, 2006, in the amount of $567.14.  The Respondent noted that the check was signed by the Complainant.  I.D. at 1-2.


In her Initial Decision, ALJ Fordham found that the Complainant failed to sustain his burden of proof and that the Complainant failed to present evidence to support his allegations.  The Respondent’s attorney moved to dismiss the Complaint for failure to prosecute and the ALJ granted the motion.  I.D. at 6.



The Complainant filed Exceptions on June 23, 2008.

Background


The Complainant established service at 138 Main Street in Pottstown, Pennsylvania, effective April 29, 2005.  Tr. at 9-10; PECO Ex 1, 6.


On June 12, 2006, a Bureau of Consumer Services (BCS) decision at Case number 2021006 was issued.  The BCS decision determined that the Complainant had an account balance of $1,214.16.  The BCS decision established a payment arrangement in which the Complainant shall be required to pay a monthly budget of $177.00 plus $202.00 a month on the arrearage, beginning in July 2006.  The Respondent stated that the Complainant has failed to comply with the BCS decision.  I.D. at 2; BCS Report (Exh. A).


On August 29, 2006, an Interim Order Setting Resolution Conference was issued.  On October 18, 2006, the Complainant submitted a Motion to Grant Judgment by Default and on November 6, 2006, the Respondent filed a Reply to the Complainant’s Motion for Default Judgment.  The Respondent stated that the Respondent’s counsel contacted the counsel listed by Complainant to schedule the resolution conference.  Respondent’s counsel was then informed that the Complainant was not represented by counsel and subsequently a conference call was scheduled for November 7, 2006.  The Complainant’s Motion was denied since a report to the Mediation Unit was submitted and a conference call was scheduled.  I.D. at 2.



A telephonic hearing was originally scheduled but later changed to an in-person hearing for January 19, 2007.  The Complainant requested a continuance of the hearing and Respondent did not object.  I.D. at 2-3.



In a Prehearing Order dated May 3, 2007, the Parties were advised that the hearing would be rescheduled if the matter had not been settled by May 31, 2007.  Consequently a hearing was scheduled for August 7, 2007; however that hearing was cancelled in light of the fact that the Parties indicated they had reached a settlement in principle.  On October 23, 2007, the Parties were informed that the hearing would be rescheduled if the Complaint was not withdrawn or a Certificate of Satisfaction had not been filed by November 8, 2007.  Since these conditions were not met, a hearing was scheduled to be held January 8, 2008.  The time, date and location of the hearing were included in the notice that was sent to the Parties and the notice was not returned to the Commission.  I.D. at 3.



On January 8, 2008 a hearing was held in this matter in the Philadelphia State Office Building before ALJ Fordham.  The Complainant did not appear.  Tr. at 4, 17.  The Respondent sponsored the following six exhibits: (1) PECO Exhibit 1- the Complainants account statement; (2) PECO Exhibit 2- the BCS decision dated December 22, 2005; (3) PECO Exhibit 3- the Complainant’s check for $170.36 posted March 9, 2006; (4) PECO Exhibit 4- the check for $567.14, from Florence C. Reynolds Estate; (5) PECO Exhibit 5- the Respondent’s record regarding payment on the Reynolds’ final bill; and (6) PECO Exhibit 6- record regarding the Complainant’s request for service.  I.D. at 3-4.


As noted on June 23, 2008, the Complainant filed Exceptions to the ALJ’s Initial Decision.  No Reply Exceptions were filed.
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to determining whether Complainant has satisfied the burden of proof, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by Pennsylvania’s Courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Eric Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); and Murphy v. Com., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).


The ALJ made six Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 



In his Exceptions, Mr. Filby comments that his attorney informed him that at approximately 4:00 p.m. on the day before the hearing, that he would not be attending the hearing.  Mr. Filby avers that he was under the impression that his attorney was going ask for a continuance but that his attorney never requested a continuance.  Exc. at 1.



Mr. Filby submits that on February 7, 2007, he filed a request for a subpoena asking that the Respondent’s service representative be identified.  He claims that his request was not granted and that because this information was never provided, it was impossible for him to prepare for the hearing and prove his case.  Exc. at 2.


Upon review and consideration of the record, we will deny the Complainant’s Exceptions.  There is no question that the Complainant was aware of the time and date of the hearing.  Nevertheless, he did not participate in the January 8, 2008 hearing before ALJ Fordham.  The Complainant puts the blame on his attorney; however there is no reason why the Complainant could not have either called or attended the hearing himself.  If the Complainant was unprepared to testify, as he indicated, at the very least, he could have called or attended the hearing to request a continuance, but he did not.  As such, we shall deny his Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint for failure by the Complainant to meet his burden of proof.
Conclusion



Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision;  THEREFORE,


IT IS ORDERED:

1.
That the Exceptions of Edward L Filby to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham are denied.


2.
That the Initial Decision of Administrative Law Cynthia Williams Fordham is adopted, consistent with this Opinion and Order.
3. That the Complaint of Edward L. Filby against PECO Energy Company at Docket No. F-02021006 is dismissed.



4.
That this proceeding be marked closed.

BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED: October 9, 2008
ORDER ENTERED:  October 16, 2008
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