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HISTORY OF THE PROCEEDING

On April 28, 2008, Sandra D. Anderson (Ms. Anderson or Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission against Duquesne Light Company (Respondent) alleging her inability to pay for electric service and requesting to have the Commission-issued payment arrangement reduced.  The present Complaint appears to be an untimely appeal to the informal determination issued by the Commission’s Bureau of Consumer Services (BCS) BCS Case No. 2350446.  On June 5, 2008, Respondent filed an Answer denying the material allegations of the Complaint.  On August 25, 2008, Respondent served Complainant with a “Request for Documents.”
By Telephonic Hearing Notice dated August 13, 2008, the parties were notified that an initial telephonic hearing in this case was scheduled for September 30, 2008.  The Telephonic Hearing Notice advised the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise me of any change in the telephone number at which they were to be contacted:  “If you have not provided a current telephone number where you can be reached for participation in the hearing OR YOUR AREA CODE HAS CHANGED, then you must contact the presiding officer at least 7 days before the actual hearing and provide the necessary information.”  The notice also warned in italicized type:  “Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  

As is my customary practice, I issued a Prehearing Order dated August 15, 2008.  The Prehearing Order directed the parties to comply with various procedural requirements, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  The Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advise me of a change in the telephone number at which they were to be contacted for the telephonic hearing, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.

The hearing convened as scheduled on September 30, 2008.  Ms. Krysia Kubiak Esq., appeared representing Duquesne Light Company and was accompanied by one witness.  Attempting to contact Complainant, I placed a call at each of the three telephone numbers she had listed in her formal Complaint: 724-709-XXX (cell); 724-375-XXXX (cell) and 1-800-814-6600 Ext. XXXX (work).  After leaving voice messages on the answering machines of her two cell phone numbers, I was finally able to reach Ms. Anderson at her work phone number.  Ms. Anderson informed me that she was at work and unable to participate at the hearing.  She was aware of the correct time and place of the hearing and mentioned that she had spoken with “somebody” from the Company in order to request a cancellation of the hearing.  I reminded her of the instructions found in my Prehearing Order regarding continuances.  She did not request that the hearing be continued for a different date.

I advised Ms. Kubiak of my brief conversation with Complainant and the hearing was held in her absence.  No witnesses were presented and no exhibits were admitted into the record.  Ms. Kubiak moved for dismissal of this case for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing.

FINDINGS OF FACT

1.
Complainant is Sandra D. Anderson, whose mailing address is 303 Return Street, Aliquippa, Pennsylvania, 15001.

2.
Respondent is Duquesne Light Company.

3.
On April 28, 2008, Complainant filed a formal Complaint with the Commission alleging her inability to pay for electric service and requesting to have the Commission-issued payment arrangement reduced.  
4.
The present Complaint appears to be an untimely appeal to the informal determination issued by the Commission’s BCS, BCS Case No. 2350446, in which Complainant is directed to pay a special budget amount of $144.00 a month beginning April 2008.  The special budget includes a regular budget amount of $97.00 plus $47.00 toward the account balance.  The regular budget is an average based upon usage, which is recomputed monthly and is therefore subject to change.  Complaint ¶ 4(B), Answer ¶ 4.

5.
 On June 5, 2008, Respondent filed an Answer denying the material allegations of the Complaint.  
6.
A Telephone Hearing Notice dated August 13, 2008, advised the Complainant of the hearing date and time to be present, and emphasized that the Complainant may lose the case if she was not present to testify on her Complaint.  

7.
A Prehearing Order, issued on August 15, 2008, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.  The Prehearing Order also stated that the Complainant was to contact the presiding officer if she wished to be contacted at a telephone number different from the number she had listed on her Complaint.

8.
None of the documents mailed to Complainant at the address provided on her Complaint were returned to the Commission by the United Postal Service as undeliverable.

9.
At the time and date scheduled for the hearing, I telephoned the Complainant at the numbers she had listed on her Complaint.
10.
At the time of the hearing, Complainant was at work and unable to appear for the hearing.
11.
Complainant did not settle or withdraw her Complaint prior to the scheduled hearing or obtain a continuance.

DISCUSSION

In her formal Complaint, Complainant alleged an inability to pay for electric service and requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Electric Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. §704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).
The Hearing Notice and the Prehearing Order were mailed to the Complainant at the address listed on her Complaint form and have not been returned to the Commission by the post office as undeliverable.  It was obvious from my brief conversation with Complainant, that she had received these documents and was aware of the date, time and place of the hearing.

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  By her unexcused failure to appear Complainant waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code § 5.245(a); Jefferson v. PPL Electric Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.
As the Complainant, Sandra D. Anderson had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).

3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).
4.
By failing to appear and be heard on this Complaint, Complainant waived the opportunity to participate in the hearing.  52 Pa. Code § 5.245(a); Jefferson v. PPL Electric Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of Duquesne Light Company to dismiss the formal Complaint of Sandra D. Anderson at Docket No. C-2008-2040629 is granted.

2.
That the formal Complaint filed by Sandra D. Anderson against Duquesne Light Company at Docket No. C-2008-2040629 is dismissed with prejudice for failure to prosecute.
3.
That the record at Docket No. C-2008-2040629 is marked closed.

Dated:  October 2, 2008
_________________________





Eranda Vero






Special Agent
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