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In a formal complaint filed on February 16, 2008 Yong Chang Liu (“Complainant”) alleged that National Fuel Gas Distribution Corporation (“Respondent” or “NFG”) overcharged him for residential gas utility service at his home in the city of Erie.  The formal complaint represents an appeal from an earlier decision of the Commission’s Bureau of Consumer Services (“BCS”) which had found in favor of NFG and had proposed a payment arrangement whereby the Complainant could pay his arrears and still maintain his gas service.


On April 18, 2008 NFG filed an answer and new matter denying the material allegations and offering to reduce the amount of the Complainant’s bill by 25% because of the number of estimated readings the company had to make because of its inability to gain access to Mr. Liu’s gas meter.


A telephonic hearing on the matter was held on June 19, 2008 before the undersigned presiding officer.  The Complainant appeared at the hearing without counsel.  NFG was represented by Maureen Geary Krowicki, Esquire.  The record consists of a 42 page transcript of the hearing and three exhibits introduced by NFG.  The record closed by Order dated July 25, 2008, the date I received the completed transcript.



For the reasons stated in the discussion following the findings of fact, I am dismissing the complaint for failure to meet the burden of proof.

Findings of Fact
1. The Complainant, Yong Chang Liu, does not speak or understand the English language.
2. The Complainant’s daughter, Chin Liu, translated the proceedings for her father and for the Commission.
3. Both the Complainant and his translator testified that they would tell the truth and translate the proceeding truthfully.  (Tr. p. 6)
4. The gas service in question is delivered by NFG to Mr. Liu’s residence at 237 West 18th Street, Erie, PA 16502.  (Tr. pp. 6-7)
5. Mr. Liu testified that for a number of years there was no problem, but in the year 2006 his gas bills were extremely high and he believes that there was something wrong with his gas meter.  (Tr. pp. 7-8)
6. Mr. Liu testified that he requested a new meter and after the meter was replaced his bills returned to their normal levels.  (Tr. p. 9)
7. Mr. Liu testified that he owns a restaurant and works there long hours.  The restaurant is open from 10:00 a.m. to 10:30 p.m. and he is not using gas at his house when he is away.  (Tr. pp. 10-12)
8. Mr. Liu has had gas service from NFG since December 2003.  (Tr. p. 11)
9. Mr. Liu’s home has a gas furnace and water heater.  He has no other gas appliances and testified that he turns the furnace to low heat when he is away.  (Tr. pp. 9-12)
10. In addition to Mr. Liu, other residents at the subject property include Chin Liu, when she is not away at school, Chin’s brother and sister-in-law and one little brother.  Two other relatives live with Mr. Liu currently but were not residing with Mr. Liu at the time in dispute.  (Tr. p. 10)
11. Mr. Liu defines the disputed time as being from May 2006 to February 2007.  During this period, he says, his gas bills were too high.  (Tr. p. 11) 
12. The meter at Mr. Liu’s house is located in the basement.  (Tr. p. 12)
13. Mr. Liu has never called the company with a meter reading or sent in a written reading.  (Tr. pp. 12-13)
14. On March 28, 2007 NFG installed a new meter on Mr. Liu’s residence.  The company tested the meter which it removed from the home and found it to be 1.1 percent slow, which is within the variance allowed by the Public Utility Code.  52 Pa. Code §59.21.  (Tr. p. 26)

15. Cynthia Hood, Assistant Director of Quality Assurance for NFG, testified that on November 15, 2007 the BCS dismissed Mr. Liu’s informal complaint at BCS No. 2279486 and summarized the BCS decision (NFG Exhibit C) as follows:
The BCS dismissed Mr. Liu’s informal complaint.  They concluded that on several occasions National Fuel back billed or, to use National Fuel’s normal terminology, adjusted Mr. Liu for his fuel that his household used, did not pay for, because of the estimated meter reading.
The BCS also noted that the law allows utilities to back bill or adjust, and the BCS also acknowledged that National Fuel gave Mr. Liu an $825 credit on the condition that he would not proceed to the formal hearing stage.





Tr. pp. 18-19. 

16. On January 10, 2008 NFG adjusted Mr. Liu’s bill by removing $825.00 as a goodwill offering pursuant to the approval of the BCS decision.  The remaining balance due, after the $825.00 credit, was $3,695.59.  (Tr. pp. 20-25; NFG Ex. A, p. 5)
17. On February 8, 2008 Mr. Liu paid NFG the balance of $3,695.59 which was then outstanding.  (Tr. p. 28; NFG Ex. A)

18. On February 16, 2008 Mr. Liu filed the instant formal complaint with the Commission. 

19. NFG is asking the Commission to direct Mr. Liu to pay the amount of $825.00 which NFG had agreed to credit his account on the condition that Mr. Liu would not file an appeal of the BCS decision in the informal proceeding.  (Tr. pp. 28-31; NFG Exs. A, C and D)

20. Mark Amann, a consultant for NFG, performs energy audits for the company with the purpose of locating heat loss and calculating theoretical fuel usage and bills for NFG customers.  (Tr. p. 32)

21. On April 16, 2008 Mr. Amann conducted an energy audit at the Complainant’s residence at 237 West 18th Street.  (Tr. p. 32)

22. At the time of the audit a gentleman who identified himself as “Mr. Liu’s son” led Mr. Amann through the premises.
23. Mr. Amann stated that Mr. Liu’s son explained that “seven or eight people lived there depending on how many people were coming and going from the house next door that they apparently own also.”  (Tr. p. 33)

24. Mr. Amann also stated that he asked the son and was told that the temperature in the house was normally set for between 70 and 80 degrees during the day and 60 degrees at nighttime.  (Tr. p. 33)

25. During his inspection Mr. Amann found a 125,000 BTU furnace with “dirty” or “plugged” air filters, and a 40,000 BTU gas water heater.

26. Mr. Amann observed that the entire house, including the front porch and the attic were being used for sleeping quarters.  (Tr. pp. 33-34)
27. Mr. Amann calculated that, with the temperature set at 70 degrees the inspected premises would consume approximately 135,500 cubic feet of gas just for space heating.  (Tr. p. 34)

28. Mr. Amann testified that Mr. Liu’s gas bills were consistent with the probable energy usage at the residence.  (Tr. p. 34)

29. NFG Exhibit A indicates that Mr. Liu’s account was opened in December 2003.  The first actual meter reading for the account was made on November 3, 2004, and the second actual reading was made on July 24, 2007 when service was terminated for nonpayment.  All other monthly bills for that two and one half year period were estimated bills.  (NFG Ex. A)

30. NFG Exhibit A also indicates that Mr. Liu’s gas service was restored on July 27, 2007 and that since that time and until the time of the hearing in this matter there had only been one further actual meter reading in this case (on October 20, 2007).

31. NFG Exhibit A indicates that only three actual readings have been made on this account between December 2003 and May 2008.  (NFG Ex. A)

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S.A. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing dispute, and requesting that he be relieved from paying a disputed amount for past gas utility service, it is clear that Mr. Liu is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



Mr. Liu alleges that his residential gas bills were too high between May 2006 and February 2007.  He does not contest the company’s testimony that NFG was unable to gain access to his meter or that he never provided the company with meter readings of his own.  It is therefore established that very long periods of time passed without the parties having the benefit of readings to show actual gas consumption at the Liu residence.



How, therefore, does a customer prove that he was charged too much for gas service?  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) the Commission outlined the general dynamics for the burden of proof in a high bill case.  To determine whether a complainant has established a prima facie claim of unusually high bills, the Commission has directed that certain factors be considered.  While the accuracy of the meter is an important factor in resolving the billing dispute, it is not the sole criterion (Waldron at p. 100).  A complainant must establish a prima facie case by: (1) showing that the disputed bills were abnormally high when compared to previous usage patterns; (2) showing that the customer’s pattern of usage had not changed. 


In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy use and any other relevant facts that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  Under these criteria Mr. Liu has not met his burden of proof.



The main reason that Mr. Liu’s evidence does not support his allegations is that NFG was not able to obtain and was not provided with regular monthly meter readings.  Without an accurate record of gas usage one cannot present evidence of abnormally high or low usage during a disputed period.  In this case the company has only three actual meter readings in the 54 months between when the account was opened and the time of the hearing.  In such a situation it is impossible to say how much gas was used during any specific time period.  In order to track his gas usage, Mr. Liu must provide NFG with regular access to his gas meter or take other steps to assure that periodic meter readings are reported.



Initially it must be noted that the company removed and tested Mr. Liu’s gas meter to see if it was accurately recording the amount of gas passing through it during the period in dispute.  The meter was found to be running 1.1 percent slow but within the parameters allowed by the Public Utility Code.  A slow reading, even in this small amount, would favor the customer, not the company.



Likewise, Mr. Liu has failed to show that his pattern of gas usage had remained constant.  There is contradictory evidence regarding just how many individuals resided in Mr. Liu’s house and when they resided there.  


The company energy audit of the property revealed that Mr. Liu’s home could easily utilize the amounts of gas for which he was charged.  The company also showed how it had back billed Mr. Liu’s account to adjust, in Mr. Liu’s favor, for the lengthy periods when actual meter readings had been unavailable.  


Finally, the Commission is asked to rule on whether or not NFG should be permitted to collect from Mr. Liu the amount of $825.00 which he had accepted as a goodwill offering on the condition that he would refrain from filing a formal complaint in this matter.  (See NFG Ex. D)


Clearly NFG is entitled to collect this amount.  Mr. Liu accepted the $825.00 on the condition that he would not file a formal complaint appealing the resolution of this dispute with the company.  NFG Exhibit C shows that the Bureau of Consumer Services approved this conditional resolution of the informal complaint.  The fact that a formal complaint was filed and that a hearing was held on this matter is evidence enough that Mr. Liu has not satisfied the condition necessary to earn the credit offered by the company.  NFG is entitled to be paid the $825.00 it conditionally credited to Mr. Liu’s account.  
Conclusions of Law



1.
The Commission has jurisdiction over the subject matter of this proceeding.



2.
As the party seeking affirmative relief from the Commission, the Complainant has the burden of proof in this matter.



3.
The Complainant has failed to meet the burden of proof.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That National Fuel Gas Distribution Corporation is entitled to collect from Yong Chang Liu the amount of $825.00 which it had previously credited to Mr. Liu’s account conditioned on Mr. Liu’s promise not to file a formal complaint in this case.



2.
That the complaint of Yong Chang Liu v. National Fuel Gas Distribution Corporation at Docket No. C-2008-2018977 is dismissed.

Date:  October 7, 2008

















Fred R. Nene








Administrative Law Judge

PAGE  
8

