BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Nichole Mecum
:



:

v. :
C-2008-2014170

:
UGI Penn Natural Gas, Inc. 
:
Initial Decision
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS

On December 10, 2007, Nichole Mecum (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against UGI Penn Natural Gas, Inc. (Respondent) alleging that she received a notice that her service was being terminated and that her bill was too high for her to pay.  This matter is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at BCS Case No. 2313740.  On February 1, 2008, Respondent filed an Answer asserting that the Complainant’s service had been terminated for nonpayment, that the balance of her account was $6,022.71, and that the Respondent would accept $5,802.91 to restore service.  
By Hearing Notice dated April 17, 2008, the parties were notified that an Initial Hearing in this case was scheduled for the morning of May 13, 2008.  That hearing was later rescheduled to June 2, 2008.  The June 2, 2008 hearing convened as scheduled.  The Complainant appeared pro se, the Respondent appeared and was represented by Jeffery Sunday, Esq.  The Complainant presented her case; she submitted no exhibits.  The Respondent’s witness was unavailable and the matter was continued to June 30, 2008, for the Respondent to present its witness.  A written transcript of the hearing was produced and comprised twenty-five (25) written pages.  A second hearing convened on June 30, 2008 and was conducted telephonically.  The Complainant was called twice, but was unavailable.  The Respondent appeared, again represented by Jeffery Sunday, Esq.  Mr. Sunday presented one witness and submitted four (4) exhibits; all were entered into the record.  A written transcript of the second hearing was produced and comprised eleven (11) typewritten pages.  The Complainant never telephoned the undersigned Administrative Law Judge (ALJ) to explain her unavailability.  The record in this matter closed on July 30, 2008.  The matter is now ready for disposition.
FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent (currently with her service suspended for nonpayment) and she receives service at 1129 Race Street, Williamsport, Pennsylvania.
2. The Complainant enrolled in the Respondent’s “Partner’s Program,” a customer assistance program.  NT 6.

3. The Complainant was ineligible for LIHEAP
 because her service had been terminated.  NT 7.

4. The Complainant has had a full time job for approximately one year, making $8.54 hourly and working a 40-hour week.  She brings home $900-1000 monthly.  NT 8-9, 13.
5. The Complainant receives Federal Public Housing Assistance known as “Section 8” assistance that covers all of her rent but for $1.00; the Complainant pays her own utilities.  NT 9.

6. The Complainant rents a seven (7) room half of a double home.  NT 16.

7. The Complainant has four (4) children aged 9, 13, 14, and 15, living in her home with her.  NT 10.
8. The Complainant receives $50.00 per week for one of the children.  She receives no support for the other three (3) because their father is incarcerated.  NT 10-11.

9. The Complainant receives $200.00 per month for food stamps.  NT 11.
10. The Complainant agrees that she has not made monthly payments on her gas bill.  NT 12.

11. On June 29, 2007, the Complainant’s service was terminated for nonpayment.  NT2 7.
12. At the time of the June 30, 2008 hearing, the Complainant’s balance on her account was $6,022.71.  NT2 7, PNG 1.
13. At the time of the June 30, 2008 hearing, the Complainant’s last personal payment on her account was made on May 15, 2007 for $201.00.  She also received a credited fuel grant on November 15, 2007 for $100.00.  NT2 7, PNG 1.

14. The Complainant failed to honor two payment agreements made between the Respondent and herself.  NT2 8, PNG 3.

15. The Complainant failed to make payments pursuant to the Respondent’s customer assistance program.  NT2 7, PNG 3.
DISCUSSION

The Complainant has the burden of proving her case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



Finally, the offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
It is not disputed that the Complainant’s service was terminated for nonpayment.  The Complainant’s only defense for her failure to pay for her service is that she cannot afford to pay.  The Complainant testified that her income has increased since service was terminated.  The Complainant now works a full time job forty (40) hours weekly at $8.54 per hour, and she indicated that she has for approximately the past year.  The Complainant further testified that she receives Section 8 federally subsidized housing assistance; therefore, she pays $1 for rent plus her utilities.  Four (4) children reside in the rental home with her.  She receives child support of $50 per week for one child, no support for the other three children.  The Complainant had not made a payment on her outstanding bill since May 15, 2007, a payment of $201.00.  The Complainant’s rationale for not paying on her arrearage was that “why would [she] put money toward it if they’re not going to turn it on anyway.”  (NT 14).  The Complainant testified that she thought she could pay $200-250 toward her arrearage monthly.
The Complainant has made and broken two (2) payment agreements (March 20, 2006 and November 22, 2006, PNG 3) with the Respondent.  Additionally, the Complainant was accepted into the Respondent’s customer assistance program two (2) times (April 25, 2006 and February 21, 2007, PNG 3) and defaulted both times.  
However, she manages her household budget, the Complainant will have to pay the Respondent for the gas she consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. § 1303.  A public utility may not unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. § 1304.
With the enactment of the Responsible Utility Customer Protection Act, (“Chapter 14”), 66 Pa. C.S. §§ 1401, et seq., effective December 14, 2004, the Pennsylvania Legislature directed how the Commission must establish a payment arrangement on a residential utility account.  Therefore, any determination of a payment arrangement must be guided by the applicable provisions of Chapter 14 of the Code.  In particular, the following sections apply:

§ 1405 (d) Number of payment agreements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

§ 1405 (f) Failure to comply with payment agreement.--Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer's service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.
§ 1406. Termination of utility service.

(a) Authorized termination.--A public utility may notify a

customer and terminate service provided to a customer after

notice as provided in subsection 
(b) for any of the following actions by the customer:

(1) Nonpayment of an undisputed delinquent account.

(2) Failure to comply with the material terms of a

payment agreement.

§ 1407  Reconnection of service.

(a) Fee.--A public utility may require a reconnection fee
based upon the public utility's cost as approved by the

commission prior to reconnection of service following lawful termination of the service.
§ 1407 
(c) Payment to restore service.
(2) A public utility may require:
(i) Full payment of any outstanding balance incurred

together with any reconnection fees by the customer or

applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements.  If a customer or applicant with household income exceeding 300% of the Federal poverty

level experiences a life event, the customer shall be

permitted a period of not more than three months to pay

the outstanding balance required for reconnection.  For

purposes of this subparagraph, a life event is:

(A) A job loss that extended beyond nine months.

(B) A serious illness that extended beyond nine

months.
(C) Death of the primary wage earner.
(ii) Full payment of any reconnection fees together

with repayment over 12 months of any outstanding balance

incurred by the customer or applicant if the customer or

applicant has an income exceeding 150% of the Federal

poverty level but not greater than 300% of the Federal

poverty level.
(iii) Full payment of any reconnection fees together

with payment over 24 months of any outstanding balance

incurred by the customer or applicant if the customer or

applicant has an income not exceeding 150% of the Federal

poverty level.  A customer or applicant of a city natural

gas distribution operation whose household income does

not exceed 135% of the Federal poverty level shall be

reinstated pursuant to this subsection only if the

customer or applicant enrolls in the customer assistance

program of the city natural gas distribution operation

except that this requirement shall not apply if the

financial benefits to such customer or applicant are

greater if served outside of that assistance program.
66 Pa. C.S. §§ 1405(d), (f); 1406(a); 1407(a), (c).  (Emphasis added.)
As is clear in the above statutory citations, the Respondent was proper to terminate the Complainant’s service since she had defaulted on two (2) payment agreements and not honored the customer assistance program an additional two (2) times.  The Complainant should have been paying - and by law was required to pay - any undisputed portion of her bill.  She does not dispute any portion of the bill; she simply insists she cannot pay it.  The Respondent is proper to require full payment, and a reconnection fee based upon these facts, and the complaint must be denied.   
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, the Complainant Nichole Mecum, bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).
4. Chapter 14 of the Public Utility Code is the chapter that provides guidance in determining the rights of utilities and their customers.  66 Pa. C.S. §§ 1401 et seq.  

5. A public utility may require full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has defaulted on two or more payment agreements.  66 Pa. C.S. § 1407(c).
6. The Respondent properly terminated the Complainant’s gas service for nonpayment.  66 Pa. C.S. § 1406(b)(1) and (2).
7. The Respondent is entitled to payment for its service.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  

8. The Respondent may charge a reconnection fee.  66 Pa. C.S. § 1407(a).

9. The Respondent may require payment in full to restore service.  66 Pa. C.S. § 1407(c)(2).
10. The Complainant failed to meet her burden of proving that she is entitled to the relief she seeks from this Commission.  66 Pa. C.S. § 332(a).
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of Nichole Mecum is denied and is hereby dismissed.
2. That the record be marked closed.

Date:
October 2, 2008



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� NT stands for Notes in Testimony and indicates where in the written transcript this testimony appeared.  NT represents the transcript from the hearing held on June 2, 2008.  NT2 represents testimony from the hearing held on June 30, 2008.


� Low Income Home Energy Assistance Program
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