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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission are the Exceptions of Interstate Gas Supply, Inc. (IGS), filed on September 26, 2008, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., which was issued on September 17, 2008.  On October 6, 2008, Replies to Exceptions were filed by Equitable Gas Company (the Company, or Equitable). 

Procedural History

On June 30, 2008, the Company filed its Supplement No. 60 to Tariff Gas—Pa. P.U.C. No. 22 (Supplement No. 60), proposing, inter alia, to increase its annual revenue in the amount of $51,949,391 (or 10.06 %) over total present revenues.  The Commission entered an Order on August 28, 2008, commencing an investigation and noting the suspension of the proposed rate increase, by operation of law, until March 29, 2009.
   The matter was assigned to the Office of Administrative Law Judge for hearing. 
On August 13, 2008, Dominion Retail, Inc. (DRI) and IGS filed a Joint Petition to Intervene (Petition), pursuant to 52 Pa. Code §§ 5.71 et seq.  The Petition averred that DRI is a licensed natural gas supplier that provides service to customers in Pennsylvania, including approximately 20,000 residential customers in Equitable’s service territory.  Petition at ¶ 1.  The Petition further averred that IGS is a licensed natural gas supplier that provides service to customers in Pennsylvania in the service territory of Columbia Gas of Pennsylvania (Columbia).  Id. at ¶ 2.  Both DRI and IGS have participated in the Commission’s Investigation into the Natural Gas Supply Market, Docket No. I-00040103 (commonly referred to as the Stakeholders Exploring Avenues for Removing Competition Hurdles, or SEARCH, proceeding).

On September 2, 2008, the Company filed its Answer to the Petition.  The Company stated that DRI serves approximately 12,500 customers in the Company’s service territory.  Answer at ¶ 3.  As a result, the Company did not oppose the intervention of DRI.  Id. at ¶ 4.  
The Company, however, opposed the intervention of IGS because IGS serves no customers in Equitable’s service territory and is not licensed to provide service on the Equitable system.  Id. at ¶ 5.  The Company argues that IGS “is attempting to intervene in Equitable’s general rate proceeding based on averments of general interest in natural gas marketing in Pennsylvania.”  Id. at ¶ 6.  These interests, according to Equitable, can be raised in other proceedings, such as the SEARCH process, in which IGS is a participant.     
At a prehearing conference held on September 4, 2008, the ALJ orally granted DRI’s Petition to Intervene and orally denied IGS’s Petition to Intervene.  The Recommended Decision memorializes the latter decision.  R.D. at 2.
The Recommended Decision held that IGS lacks standing to intervene in the Company’s general base rate case.  R.D. at 4.  Specifically, the ALJ stated:

Unlike [DRI], IGS serves no customers on Equitable’s system nor is it licensed to provide service on this system.  IGS’s concerns are those of general interest in natural gas marketing in Pennsylvania.  IGS’s concerns are neither direct nor immediate, but are simply a remote consequence of the judgment.  Therefore IGS, unlike [DRI], lacks standing to intervene in this proceeding.  
 Id. (note omitted). 
As stated previously, IGS filed Exceptions on September 26, 2008.  Equitable filed Replies to Exceptions on October 6, 2008.
Discussion
We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

As the proponent of a rule or order, IGS bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).
Positions of the Parties
IGS contends that the ALJ applied the wrong legal standard for determining a party’s ability to intervene.  Exc. at ¶ 6. According to IGS, the ALJ properly began his analysis by focusing on the Commission’s Regulation regarding intervention, 52 Pa. Code   § 5.72, but erred by going on to consider whether IGS is a “party in interest” as that term is used in Section 701 of the Code, 66 Pa. C.S. § 701.  IGS notes that Section 701 concerns complaint proceedings.  Id., at ¶ 8.  IGS contends that “the standard for intervention is a lesser showing of interest than the direct, immediate and substantial showing that is required under [William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975)] and the Commission’s interpretation of 66 Pa. C.S. § 701, in the complaint context.” Id. at ¶ 10.  In support of this argument, IGS cites ALJ Melillo’s Recommended Decision in Pa. PUC, et al. v. Columbia Gas of Pennsylvania, Inc., Docket No. R-00049783 (issued April 18, 2005).
IGS further argues that ALJ Corbett erred in concluding that IGS does not have a direct, substantial and immediate interest in the outcome of this proceeding.  Exc. at ¶ 8.  IGS contends “it should be enough to establish standing that IGS is a licensed NGS in the Commonwealth and has demonstrated its willingness to invest in the effort to improve the competitiveness of the market.”  Id., at ¶ 9.  IGS contends:
As the Commission found in its recently issued SEARCH Order, there exist substantial barriers to market entry in retail markets for natural gas supply in Pennsylvania.  If the Commission denies intervention to potential suppliers in those markets based upon the fact that they presently do not serve customers in those markets, a change in that condition may never occur.  This “chicken and egg” problem can be resolved by simply concluding that natural gas suppliers, such as IGS, have standing to intervene in rate cases if they are licensed to serve customers in Pennsylvania generally and where, as here with IGS, the NGS demonstrates an interest in promoting the competitiveness of those markets through Commission processes.
Exc. at ¶12.  

In its Replies to Exceptions, Equitable argues that the Commission has repeatedly found that a party must have a substantial, direct and immediate interest in litigation in order to intervene.  R. Exc. at ¶ 7.  Equitable further argues that ALJ Corbett correctly found that IGS has no direct, immediate, and substantial interest in this proceeding.  Equitable notes that IGS serves no customers on the Equitable system and is not licensed in Equitable’s territory.  Equitable argues “IGS has demonstrated no interest at all in marketing natural gas on the Equitable system.  It averred no interest in doing so in its Joint Petition to Intervene.”  Id., at ¶ 4.  Equitable also contends that IGS has not shown that it will be bound in any way by the Commission’s decision in these proceedings.  Id., at ¶ 9.   Equitable argues “allowing entities that have no direct interest in a proceeding to intervene and participate as active parties unnecessarily complicates the litigation and ultimate resolution of a proceeding.”  Id., at ¶ 6.
Disposition
The issue is whether IGS, a licensed Natural Gas Supplier (NGS) in the state of Pennsylvania, which serves customers in the Columbia Gas service territory but not in Equitable’s service territory, should be permitted to intervene in this proceeding.  The Company opposed the intervention of IGS because IGS serves no customers in Equitable’s service territory and is not licensed to provide service on the Equitable system.  IGS notes that the Commission recently permitted a natural gas supplier to intervene in a Section 1307(f) proceeding, Pa. PUC, et al. v. UGI Penn Natural Gas Inc., Annual 1307(f) Filing, Docket Nos. R-2008-2039284, et al. (Order entered September 5, 2008).  Based on that decision, IGS argued that “the Commission wants to encourage NGS participation in [natural gas distribution company] proceedings where the intent is to address competitive issues.”  The ALJ agreed with the Company in this proceeding.  

Both parties presented important and valid arguments.  The Commission wants to encourage participation in rate proceedings by all parties with a direct and immediate interest or another interest of such a nature that participation of the petitioner may be in the public interest.  This should include licensed NGSs that have submitted an application to the NGDC to become registered as a licensed NGS in the applicable service territory of the utility, and that continue to seek full registration in good faith.
  This type of commitment would be sufficient to meet the public interest standard of 52 Pa. Code § 5.72(a)(3), even if the interest is not direct and immediate under (a)(2).  It is unreasonable, however, to require an NGS to be serving customers in the NGDC’s service area as a condition to participate in that utility’s rate cases if the existing cost allocations or open access rules, charges, and penalties are barriers to competition.  In further support of this policy, NGSs are currently not providing service to residential customers in the National Fuel Gas Distribution Corporation, Philadelphia Gas Works, PPL Gas Utilities, T.W. Phillips Gas & Oil Company, UGI Penn Natural Gas Inc., and Valley Energy service areas, and natural gas supply shopping activity is less than 1% in the Company and PECO Energy Company service areas.  A requirement that the NGS must be serving existing customers in order to have standing to intervene and participate would preclude substantive participation by NGSs serving the residential market customer segment in these utilities’ proceedings. 

Despite the Commission’s desire to encourage participation by NGSs, the record in this case indicates that IGS has not presented evidence of any substantive effort to apply for the authority to serve customers in the Company’s service area, nor has it plainly articulated a clear desire to even serve customers in Equitable’s service territory.  For this reason, IGS’s petition should be denied.

Conclusion
Based upon the foregoing discussion, we shall deny IGS’s Exceptions and modify the ALJ’s Recommended Decision, consistent with this Opinion and Order; THEREFORE, 
IT IS ORDERED:
1.
That the Exceptions of Interstate Gas Supply, Inc., to the Recommended Decision of Administrative Law Judge John H. Corbett, Jr. are denied, consistent with this Opinion and Order.

2.
That the Recommended Decision of Administrative Law Judge John H. Corbett, Jr. is modified, consistent with this Opinion and Order.

3.
That the Petition to Intervene of Interstate Gas Supply, Inc. is denied, consistent with this Opinion and Order.








BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:
October 9, 2008
ORDER ENTERED:          October 22, 2008
� 	Pursuant to the provisions of 52 Pa. Code §1.12, when the last day of the period included is a Sunday, the period shall run until the end of the next day which is neither a Saturday, Sunday or legal holiday.  Accordingly, the suspension herein runs until the end of Monday, March 30, 2009. 


� 	NGSs that do not continue to seek registration in good faith should not be allowed to participate in future rate proceedings unless it is demonstrated that the NGDC acted in bad faith.
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