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	Application of Pennsylvania-American Water Company (PAWC) for approval of: 1) the transfer, by sale, of substantially all of the Clarion Area Authority’s assets, properties and rights, related to its wastewater system to PAWC; 2) the right of PAWC to begin to offer or furnish wastewater service to the public in all of Clarion Borough and portions of the Townships of Clarion and Monroe, Clarion County; and 3) the right of PAWC to assume certain Clarion Area Authority contracts.
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ORDER
BY THE COMMISSION:

By the application filed on February 1, 2005, Pennsylvania-American Water Company, (PAWC or Applicant), 800 West Hersheypark Drive, Hershey, PA 17033, seeks a Certificate of Public Convenience pursuant to Section 507, of the Public Utility Code, 66 Pa. C.S. § 507, evidencing Commission approval of the right of Pennsylvania-American Water Company to enter into a municipal contract to acquire substantially all of the Clarion Area Authority’s (CAA or Authority) assets, properties and rights, related to, or used in connection with its wastewater system and Certificates of Public Convenience pursuant to Section 1102(a)(1) of the Public Utility Code, 66 Pa. C.S. § 1102(a)(1), evidencing Commission approval to offer, render, furnish and supply wastewater service to the public in Clarion Borough and in portions of the Townships of Clarion and Monroe, Clarion County; also, the right of PAWC to assume certain Authority contracts.
Proofs of service and publication were submitted by the Applicant.  On March 14, 2005, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement regarding PAWC’s proposal, included in the application, to implement a Collection System Improvement Charge (CSIC).  A settlement was reached between PAWC and OCA and on April 28, 2005, PAWC filed an amendment to the application, thereby removing the proposed CSIC language; OCA then withdrew its intervention.  No other protests were filed and no hearings were held.
PAWC is a regulated public utility corporation, duly organized and existing under the laws of the Commonwealth of Pennsylvania and is engaged in the business of providing water and wastewater service to the public.  In its most recent filings, PAWC has indicated that it furnishes water service to more than 629,000 customers and 15,000 wastewater customers in a service territory encompassing more than 373 communities across the Commonwealth.  

The Clarion Area Authority, 14 N. Fifth Avenue, Clarion, PA 16214, is a municipal authority organized under the Pennsylvania Municipality Authorities Act.  The Authority owns and operates a public sanitary wastewater system in the Borough of Clarion and portions of Clarion and Monroe Townships, Clarion County.  The Applicant indicated that the Authority provided wastewater service to 2,155 customers on December 31, 2004.  Exhibit M, attached to the application, is a map illustrating the Authority’s service territory according to its Act 537 Plan.
On November 19, 2004, PAWC entered into a purchase agreement (Agreement) to acquire substantially all of the Authority’s assets, properties and rights, related to, or used in connection with its wastewater system.  A copy of the Agreement was included as Exhibit F to the application.
The Authority’s wastewater facility is a publicly owned treatment system consisting of a treatment plant, collection system and five pumping stations.  Wastewater is received from the Borough of Clarion and portions of Clarion and Monroe Townships, as well as from a pumping station owned by Strattonville Borough.  The treatment plant currently has an operating capacity of 1.75 million gallons per day.  After treatment, the effluent is discharged into Trout Run which eventually flows into the Clarion River.
Beginning in 1938, the Department of Environmental Protection (DEP) or its predecessor, the Department of Environmental Resources issued several NPDES (National Pollution Discharge Elimination System) permits to the Authority for the operation and maintenance of the system as a sanitary system only.  By 1979, DEP determined the system was hydraulically and organically overloaded and, in response, a study was performed that determined there were serious inflow problems within the collection system.  In 1983, the Authority and DEP entered into a Consent Order and Agreement (CO&A) to resolve the situation and the Authority expanded the treatment plant as part of a corrective action.
By the mid 1990’s the system was again hydraulically overloaded and it was determined, once again, that the problem stemmed from the inflow of stormwater into the collection system.  Also, the effluent pipe from the treatment plant had been severed, causing the discharge location to change from that permitted by DEP.  In June 2000, DEP and the Authority entered into another CO&A (June 2000 CO&A) to bring the facilities into operational compliance.  In 2005, DEP determined that the Authority had not sufficiently satisfied several requirements of the June 2000 CO&A.  DEP also determined the Authority was discharging inadequately treated wastewater from unpermitted locations into Trout Run and the Clarion River, which resulted in fish kills.  DEP fined the Authority for the violations.
The NPDES permit, issued to the Authority by DEP at that time, had an expiration date of June 26, 2005.  Due to the Authority’s non-compliance with the June 2000 CO&A, DEP did not reissue the permit, however the Authority continued to operate the system.  In March 2006, a new CO&A (March 2006 CO&A) was negotiated between DEP and the Authority.  In particular, the new document established specific time lines for the Authority to complete several tests including submission of the results, an inflow evaluation report, a stormwater removal plan and schedule, the restoration of the effluent discharge to its permitted location and the installation of automated gates to control the inflow of wastewater into the treatment plant, as well as the installation of various monitoring/measuring devices.  Additional connections to the system were banned at that time.  
On April 1, 2006, DEP reissued the NPDES permit to the Authority.  Since then, the effluent discharge has been reconstructed, a pump station has been reconstructed, dissolved oxygen monitors have been installed, automated gates constructed, flow meters installed and a video inspection of the collection system has been performed.
The initial purchase agreement between PAWC and the Authority listed a purchase price of $2.7 million for the wastewater system.  The price was to reflect the original cost of the utility plant of $4,048,000, less accumulated depreciation of $1,348,000.  The Agreement generally included all of the operational assets and rights of the system; the storm water facilities were specifically excluded.
PAWC indicated it intends to use the following tentative journal entries for the basic purchase price.






     Debit

Credit     



Utility plant (Orig. Cost)
$4,048,000



Accumulated depreciation  


         $1,348,000



Short term debt



         $2,700,000 
In the initial Agreement, a clause was included which also provided for the reimbursement of capital expenditures and improvements made by the Authority prior to closing.  Specifically, there was a capped amount of $100,000 for improvements to the Toby Street Pump Station.  Since the completion of this transaction has been extended for several years, several amendments have been added to the initial Agreement.  In addition to extending the dates of closing, the amendments have also provided for reimbursement of additional capital expenditures and improvements and for the purchase of rights-of-way.  
In addition to the Toby Street Pump Station, the amendments have provided for reimbursement of eligible capital expenditures and improvements related to the Authority’s  March 2006 CO&A.  These items include the following; Trout Run Outfall Reconstruction, Dissolved Oxygen Monitors, Automatic Slide Gates, Flow Meters, I&I Engineering and Corrective Action Plan Investigation and Engineering.  At the fourth and last amendment to the Agreement, dated September 25, 2008, the total amount allowed for reimbursement for the listed items was $675,000.  
In addition, the Authority needed to finalize the acquisition of all un-resolved rights-of-way.  Because the cost of obtaining the rights-of-way was quite substantial, an additional reimbursement allowance of $500,000 was included in the fourth amendment, in order to share some of the cost with PAWC.  The initial purchase price plus the reimbursements currently totals $3,975,000.
The Authority has charged tap-in fees which it booked as operating income rather than as contributions-in-aid-of-construction and an offset to the original cost of the plant.  Also, the cost of extending the collection system into Monroe Township was financed by means of a grant from the U.S. Department of Housing & Urban Development (HUD), under the Housing & Community Development Act of 1974.  It was indicated the value of the grant is not distinguished in the Authority’s records and the total value of the collected tap-in fees is not known.  PAWC has indicated that it has requested copies of the HUD grant documents from the Authority.  The value of contributions-in-aid-of-construction (tap-in fees/HUD grants) shall be determined and appropriately applied.


PAWC also indicated that, after closing, it will undertake an original cost study to determine the original cost and accumulated depreciation of the Authority’s utility plant in service.  After the study is completed and the depreciated original cost and book value is finalized, PAWC will amend its pro forma balance sheet.
The initial purchase agreement indicated that PAWC would adopt the Authority’s service rates which are in effect at closing, however the Authority was required to increase its service rates by at least ten percent over the existing rates.  Under the Authority’s rates, at the time the Agreement was executed, a monthly usage of 5,000 gallons cost $21.85.  The third amendment to the Agreement, issued on March 23, 2006, required that the service rates be increased by twenty three percent.  The Authority has increased it service rates several times during the intervening period.  The most recent rate increase became effective on July 1, 2008, and for a usage of 5,000 gallons per month, the monthly cost is now $29.16 – a 33.5% increase over the initial rates.  The July 1, 2008, rates are those which PAWC proposes to adopt.  
The Authority also provides bulk treatment service to the Municipal Authority of Strattanville Borough (Strattanville) through an agreement executed in June 1986.  Strattanville constructed and owns its own collection system which abuts and adjoins the Authority’s system.  Using a pumping station, owned by Strattanville, wastewater is pumped into the Authority’s collection system for treatment.  In December 2005, Strattanville enacted a resolution indicating its consent to the reassignment of the agreement with the Authority to PAWC at the time of closing.  PAWC has indicated it will negotiate a new municipal agreement with Strattanville after closing.
A part of PAWC’s application was a request for approval to assume certain Authority contracts, including a Service Agreement between the Authority and the Township of Monroe (Monroe) dated September 6, 1977, as well as the Authority’s contract with Strattanville described above.  PAWC later determined that the Service Agreement between Monroe and the Authority had been terminated and was no longer in effect.  PAWC issued an amendment to the application in order to remove consideration of the Monroe agreement so that only the Strattanville agreement remains.  
In Paragraphs 20 and 30 of the application, PAWC indicated its intent to implement a Collection System Improvement Charge.  On March 14, 2005, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement regarding the issue.  A settlement was reached between PAWC and OCA and on April 28, 2005, PAWC filed an amendment to the application, stating, “Because the Commission’s authority to authorize the implementation of a CSIC is currently under appeal in the Pennsylvania appellate courts in the matter of Popowsky v. Pennsylvania Public Utility Commission, No. 2497 C.D. 2003, Pennsylvania American Water wishes to remove the CSIC issue from this Application.”  On May 5, 2006, OCA withdrew its intervention.  Commonwealth Court has since ruled against the use of the CSIC surcharge for wastewater rate making purposes.
While the subject application was filed by PAWC on February 1, 2005, completion of the transaction has been delayed for several reasons.  Those issues include; 1) the negotiation of a Consent Order and Agreement between PAWC, DEP and the tributary municipalities, Monroe Township, Clarion Township and Clarion Borough; 2) the need for the outfall pipe to be reconstructed at the permitted discharge point; and 3) negotiation between Monroe Township and Clarion Borough regarding disbursement of the proceeds of the sale.
A new CO&A has been drafted by DEP and modified several times.  This document is to replace the March 2006 CO&A between DEP and the Authority and be executed by DEP, PAWC, the Borough of Clarion, Clarion Township and Monroe Township, at the time of closing.  This document addresses Control and Procedure Plans, I&I issues and the hydraulically overloaded condition of the system.  This CO&A also spells out the Planning and Plan Implementation Obligations of PAWC and the Municipalities.  Each Municipality is to prepare and submit to DEP a report of the municipality’s current and future wastewater needs, to be served by the subject facilities, and submitted in compliance with a timeline schedule detailed in the CO&A.  
Following DEP approval of the reports, PAWC on behalf of the Municipalities, is to prepare a complete Official Plan Update Revision to the Municipalities’ Official Plans that provides adequate conveyance and treatment for the current and future wastewater needs and provides for the elimination of all sanitary wastewater overflows and any other unpermitted discharges from the wastewater facilities.  The CO&A also addresses the acceptance, processing or treatment of sludge/septage waste at the facilities, the collection of flow proportionate influent and effluent samples, effluent composite samples for Total Suspended Solids, the submission of Wasteload Management Reports, the prohibition of new service connections and a schedule of the civil penalties for violations.
Indemnification agreements will be executed, at closing, between PAWC and each of the Municipalities.  These agreements will provide protection from liability to the other parties in the event that any of the signatories to the CO&A should default in the satisfactory fulfillment of its obligations.  Also, PAWC has submitted, to DEP, completed applications for the transfer of all the necessary permits from the Authority to PAWC.  The NPDES permit and several other Sewage Permits, Water Quality Management Permits and the Water Obstruction and Encroachment Permit will be transferred to PAWC upon execution of the CO&A, by DEP.  
The second issue, which has held-up the transaction, was the replacement of the outfall/effluent pipe.  The repair/replacement has been completed by the Authority.  The third issue was in regard to the distribution of the proceeds from the sale.  The Authority will pay $200,000 from the proceeds to Monroe Township with the remaining amount going to Clarion Borough.  This distribution was determined through negotiations between Monroe Township and Clarion Borough.

Repairs are currently being made to one of the four clarifier units.  At the beginning of the year, it was discovered that the mechanical components of the unit were worn out and the Authority has contracted for the repairs.  It is anticipated that the repairs will be finished and the unit will be operable by the end of October 2008.  
DEP has set deadlines for the completion of repairs to prevent the continuing wastewater overflows from the treatment plant.  The Authority arranged for a survey of the collection system and an engineering firm is in the process of developing plans and specifications in order to issue bid proposals for the repair work necessary to stop stormwater inflows and the infiltration which causes the system to overflow.   PAWC indicated it has formulated a Capital 5 Year Plan to finance the repairs to the collection system or the construction of alternatives to address the issues.
Video inspections have been performed on the customers’ laterals in order to locate unauthorized connections including floor and foundation drains, rain gutters, storm water connections, sump pump connections as well as clogged, leaky, broken and collapsed lines.  The customers who are identified as having the unauthorized or faulty connections may be required to pay for the cost of disconnecting any unauthorized connections or to fix the leaks or clogs.   
The Purchase Agreement also contains a requirement that PAWC engineer, design and construct, at its expense, a wastewater line extension along PA Route 322 to the Clarion-Limestone school complex in Clarion Township.  This extension is to be constructed at such time as the Municipal Act 537 Plans are updated and indicate that wastewater service is needed for additional residential and commercial customers in that area.
In summary, this application has remained open for a considerable amount of time.  The Commission’s evaluation of this application, as amended, was delayed until DEP was satisfied with the completion of the required repairs and studies, the Municipalities were all in accord and the level of reimbursement for additional expenses was determined.  Following completion of the above and the finalization of the CO&A in September 2008, between DEP and PAWC, the application, as amended, reached a stage at which the Commission has been able to complete its evaluation.
 
Therefore, in recognition of the circumstances identified in the subject application, the record provides substantial evidence of affirmative public benefit sufficient to warrant approval of the proposed transaction under City of York v. Pennsylvania Public Utility Commission, 295 A.2d 825 (Pa. 1972).  

Based upon the fact that Pennsylvania-American Water Company will expand its service territory to customers in compliance with Commission regulations, that the economies of scale of an expanded customer base have a beneficial effect on existing customers and that PAWC will be meeting the needs of new customers without any detriment to its existing customers, the Commission finds that the granting of Pennsylvania-American Water Company’s application for approval of the acquisition of the Clarion Area Authority’s wastewater system is necessary or proper for the service, accommodation, convenience or safety of the public; THEREFORE,


IT IS ORDERED:

1.
That the application, as amended, of Pennsylvania-American Water Company, at Docket No. A-230073F0009 is hereby approved.

2.
That a Certificate of Public Convenience be issued pursuant to Section 507, of the Public Utility Code, 66 Pa. C.S. § 507, evidencing Commission approval of the right of Pennsylvania-American Water Company to enter into a municipal contract (including the four amendments) to acquire substantially all of the Clarion Area Authority’s assets, properties and rights, related to its wastewater system.
3.
That upon receipt of a notice of closing, a Certificate of Public Convenience be issued pursuant to Sections 1102(a)(1) of the Public Utility Code, 66 Pa. C.S. § 1102(a)(1) evidencing Commission approval to offer or furnish wastewater service to the public in the Borough of Clarion and portions of Clarion and Monroe Townships, Clarion County, as illustrated in Exhibit M of the application.
4.
That upon finalization or within four months prior to the next general rate increase filing, Pennsylvania-American Water Company shall provide copies of the original cost studies for the utility system and the final journal entries.  The value of contributions-in-aid-of-construction (tap-in fees/HUD grants) shall be determined and appropriately applied.  Copies shall be provided to the Office of Consumer Advocate, the Bureau of Fixed Utility Services, the Office of Trial Staff and the Office of Small Business Advocate.

5.
That approval of the subject application does not constitute any determinations for ratemaking purposes.
6.
That Pennsylvania-American Water Company shall file a tariff supplement, for the subject service territory, adopting the Clarion Area Authority service rates which became effective on July 1, 2008.  The tariff supplement shall become effective on the date of closing.
7.
That a copy of this Order be served upon Pennsylvania-American Water Company,  Clarion Area Authority, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate and the Department of Environmental Protection-Northwest Regional Office and its Bureau of Regulatory Counsel.
8.
That upon receipt of a notice of closing and the issuance of a Certificate of Public Convenience, as indicated in Ordering Paragraph No. 3, the folder docketed at A-230073F0009, shall be marked closed.


BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED:  October 23, 2008
ORDER ENTERED:  October 28, 2008
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