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v. 





Pennsylvania-American Water Company


OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur in the above-captioned proceeding issued April 28, 2008.  The Initial Decision dismissed the Formal Complaint as time barred under the statute of limitations provision in Section 3314(a) of the Public Utility Code (Code), 66 Pa. C.S. § 3315(a).  No exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we modify the Initial Decision.
History of the Proceeding


On September 7, 2007, David Stefanoski filed a Formal Complaint with the Commission against Pennsylvania American Water Company (PAWC) alleging that PAWC had a water line on his property.  Mr. Stefanoski wanted the water line to be removed or, in the alternative, he wanted compensation from PAWC for the line being on his property.  Mr. Stefanoski was concerned that the water main is a danger on his property.  I.D. at 1.
This case is an appeal from a prior informal Bureau of Consumer Services (BCS) investigation that did not result in a decision.  BCS orally informed Mr. Stefanoski on September 7, 2007, that BCS could not render a decision whether or not PAWC’s right-of-way was valid.  I.D. at 1.
On October 1, 2007, PAWC filed a timely Answer denying the material allegations of the Complaint.  PAWC also submitted New Matter claiming that PAWC had a legal right-of-way and that the Formal Complaint failed to state a cause of action for which relief may be granted.  On October 10, 2007, Mr. Stefanoski filed a timely response to the New Matter, which indicated that a new water line was installed in 1984.  Due to shrubbery that was planted in the right-of-way, Pennsylvania Gas & Water (PG&W)
 installed the water line outside the right-of-way. The response further indicated that, during the 1984 installation, Mr. Stefanoski was unavailable due to family medical emergency issues.  This dispute proceeded through the Office of the Administrative Law Judge’s (OALJ) mediation process, but was unresolved.  I.D. at 1-2.
The hearing convened before the ALJ on November 20, 2007.  Mr. Stefanoski appeared on his own behalf and PAWC was represented by counsel.  The ALJ dismissed the Formal Complaint as time barred under the statute of limitations provision in Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a).
  No exceptions were filed.  I.D. at 2-3.
Discussion


The ALJ made three Findings of Fact and reached one Conclusion of Law.  The ALJ found this Complaint to be problematic because: (1) the cause of action occurred in 1984; (2) the legal interpretation of the validity of a right of way is a matter properly before a court of competent jurisdiction -- not the Commission; and (3) the cause of action was carried out by PG&W, the predecessor company, not PAWC.  Since the ALJ dismissed the Formal Complaint as time barred, the other issues were rendered moot.  The ALJ also noted PAWC’s statement on the record that Mr. Stefanoski would have a legal cause of action against PAWC in the event that harm came to his property as a result of PAWC’s water line.


We agree with the ALJ’s decision to dismiss the Complaint; however, we believe the Complaint should be dismissed on the grounds that the Commission lacks jurisdiction in this proceeding.  As the ALJ correctly noted, the Commission does not have jurisdiction over disputes that require interpretations of the validity of a right-of-way.  I.D. at 3.  Such matters are properly within the jurisdiction of the Courts of Common Pleas of the Commonwealth.
   


The statute of limitations provision in Section 3314(a) of the Code applies only to actions that are within the Commission’s jurisdiction, specifically, actions for violations of the Code.  As such, the Complaint should be dismissed on the basis that the Commission lacks jurisdiction in this proceeding and not on the basis that the Complaint is time barred; THEREFORE, 
IT IS ORDERED:  


1.
That the Initial Decision of ALJ Jandebeur is amended consistent with this Opinion and Order.

2.
That the Complaint of David Stefanoski be dismissed.

3.
That the proceeding at Docket No. C-20078219 be closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 7, 2008
ORDER ENTERED:  September 22, 2008
	�	 PG&W was the predecessor water company.


	�	Section 3314(a) of the Code states as follows:   


General rule. – No action for the recovery of any penalties of forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.        





	�	  See Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (July 11, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (September 15, 1999). 
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