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HISTORY OF THE PROCEEDINGS


On February 28, 2008, Tina L. Francis-Young (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  Essentially, the Complainant alleged that the Respondent had collected the amount of a lien ($6,973.81) imposed on her property which was higher than the debt ($5,784.74) she owed to it.  She requested that the Respondent pay her back the difference between the amount of the lien and the debt.


On April 2, 2008, the Respondent filed an answer to the Complaint.  It stated, among other things, that the Complainant was enrolled in the Respondent’s Customer Responsibility Program (CRP), that the Complainant did not receive any bills from October 1999 to July 2000 because of a system error, and that the gas service was terminated on August 30, 2002 at the Complainant’s request with a balance of $6,973.81.  It also stated that on May 1, 2007, the Respondent received the unpaid balance of the gas service.     


On September 5, 2008, a telephonic hearing on the complaint was held.  The Complainant proceeded unrepresented.  She testified on her own behalf and introduced a complaint and related documents into the record.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness and introduced five exhibits into the record.  I did not admit the Complainant’s documents because they are already in the record.


At the end of the hearing, counsel for the Respondent moved to dismiss the complaint for lack of the Commission’s jurisdiction over the subject matter.  I will rule on this motion in the ordering paragraph below.


The record closed on September 5, 2008.
FINDINGS OF FACT


1.
The Complainant lives at 2309 Willow Avenue, Claymont, DE and was a customer of the Respondent.  Before, she lived at 4922 Ella Street, Philadelphia, PA.  The dispute involves the Ella Street address (N.T. 4).  


2.
When living in Philadelphia, the Complainant was enrolled in the Respondent’s CRP program from October 19, 1998 to August 30, 2002 when her account was closed (N.T. 15, 16).


3.
In the CRP program, the Complainant had to pay $141 a month for gas service and her arrearage was frozen.  The program would grant forgiveness if the Complainant made timely payments.  Because the Complainant did not pay on time, no forgiveness was granted.  At the end of the program the arrearage was counted toward the final balance (the frozen arrearage and the current CRP balance).  The Complainant’s final balance was $6,981.81 (N.T. 22-26, 34, 35).



4.
On December 20, 2002, the City of Philadelphia filed a lien on the Complainant’s property located at 4922 Ella Street, Philadelphia for collecting a claim for gas service owed to the Respondent (N.T. 32, 33).   


5.
On May 9, 2007, the Respondent received the money in satisfaction of its debt (N.T. 5, 6, 32, 33).      
DISCUSSION


Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).


In part, Section 1414 (relating to Liens by city natural gas distribution operations) of the Public Utility Code, 66 Pa. C.S. §1414, provides:

   (a)  General Rule.  – A city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia, pursuant to sections 3 and 9 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, and Chapter 22 (relating to natural gas competition).


Under these provisions, a city natural gas distribution operation is entitled to impose a lien on a property for unpaid natural gas distribution service in the court of common pleas in the county in which the property is situated or in the Municipal Court of Philadelphia if the unpaid service does not exceed the jurisdiction amount of this municipal court.


In Gasparro v. Pennsylvania PUC, 814 A.2d 1282 (Pa. Cmwlth. 2003), the Commonwealth Court affirmed the Commission’s order concluding that the Commission does not have jurisdiction of a controversy over an action by PECO to collect a debt.  In Gasparro, the Court stated that:      
. . . Gasparro’s complaint that PECO’s charges were based on estimated readings rather than actual readings should have been raised with the PUC prior to the entry of the default judgment.  If Gasparro had raised these claims prior to the entry of the judgment in the amount of $6,902.97, then the PUC could have reviewed the underlying facts to determine whether over-billing occurred.  See Pennsylvania Electric Co. v. Public Utility Commission, 81 Pa. Cmwlth. 285, 473 A.2d 704 (1984).  At this point, however, PECO is moving to collect on its judgment, an issue over which the PUC does not have jurisdiction.



Here, the Respondent was a step ahead of the Commission’s determining whether its over-billing occurred.  It collected its charges on May 9, 2007 before the Complainant raised them with the Commission.  Therefore, I conclude that the Commission does not have jurisdiction over a lien imposed by the Respondent.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).


2.
The Commission does not have jurisdiction to adjudicate a lien imposed by the Respondent on the Complainant’s property for unpaid gas service from October 19, 1998 to August 30, 2002.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Tina L. Francis-Young against Philadelphia Gas Works at Docket No. C-2008-2029672 is dismissed.
Date:
    September 29, 2008         


____________________________________








Ky Van Nguyen








Administrative Law Judge
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