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:
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:
INITIAL DECISION GRANTING MOTION FOR JUDGMENT ON THE PLEADINGS
Before 

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On August 28, 2008, Darrell Ross (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint asserts that the Complainant has a dispute with the Respondent regarding charges the Respondent placed on her bill fifteen (15) years ago when she lived at a different address.  The Complainant requests that the Commission remove these charges from her current bill.  
Alternatively, the Complainant requests that if the Commission cannot order the Respondent to remove these charges from her current bill, the Commission order a payment arrangement identical to the payment arrangement that the Complainant previously had with the Respondent where she paid the current amount due plus $15.00 on the arrearages.  According to the complaint, the Complainant had a payment arrangement with the Respondent where the payment was due on the 12th of each month.  The complaint alleges that without notice the Respondent revoked this payment arrangement by changing the due date for the Complainant’s payments.  The Complainant requests that the Commission reinstate the same payment arrangement with payments due the 12th of each month.  
The Respondent filed an answer and new matter on September 19, 2008.  The answer admits that the Respondent provides electric service to the Complainant.  The answer denies that the Complainant is entitled to a refund of any charges that accumulated fifteen (15) years ago.  According to the answer, the Complainant established service at her prior address in 1992 and service was discontinued in 1994.  According to the answer, the Complainant accumulated a balance of $1,193.63 on this account.  The answer asserts that the Respondent sold this account to a collection agency in 1998 and is no longer seeking collection of any of those charges from the Complainant’s current account.

The answer denies that the Respondent ever agreed to have the Complainant’s payment due the 12th of each month.  The answer denies that the Commission should reinstate a payment arrangement with the Respondent that the answer alleges she violated.  The answer avers that bills are rendered based on billing cycles and therefore that the Respondent did not promise the Complainant that her payment would be due on the same day each month.  According to the answer, the Respondent notified the Complainant of this several times but the Complainant continued to make late payments.

The answer alleges that the Complainant filed a complaint that the Commission docketed at C-20065994 which was settled.  The terms of the settlement resulted in the payment arrangement that the Complainant refers to in her complaint.  That payment arrangement does not provide that the Complainant’s payment is due the 12th of each month, according to the answer.  The answer alleges that the Complainant defaulted on this payment arrangement.  The answer concludes that the Commission cannot reinstate this payment arrangement because a payment arrangement depends on the Complainant’s current account balance and her income.

The new matter states that the Commission should dismiss the complaint because the Complainant is disputing charges that accrued outside the four year limitation set forth in 66 Pa. C.S. §1312.  The Complainant is disputing charges from more than fifteen years ago and is essentially requesting a refund of those charges.  According to the new matter, the Complainant had to file a complaint within four years of the time that the disputed charges were accumulated. The Commission cannot order a refund of those charges and any challenge to those charges is barred, according to the new matter.  The answer and new matter requests that the Commission dismiss the complaint.
Also on September 19, 2008, the Respondent filed a motion for judgment on the pleadings.  The motion alleges that the Complainant is seeking a refund for charges that accumulated fifteen years ago.  The motion asserts that this claim should be dismissed because the Commission’s power to order a refund is limited by 66 Pa. C. S. §1312 which grants the Commission the authority to require a public utility to refund amounts to customers within four years prior to the filing of a complaint.  Since the Complainant is disputing charges that accrued outside this four year limitation, the motion argues that the Commission should dismiss that portion of the complaint.  The Respondent requests that it be granted judgment on the pleadings and that the Commission issue an order dismissing that portion of the complaint seeking a refund for the charges which accumulated more than fifteen years ago.  
As of the date of this decision, the Complainant has not filed an answer to the Respondent’s new matter or motion for judgment on the pleadings.  The motion for judgment on the pleadings is ready for decision.  For the reasons set forth below, I will grant the motion for judgment on the pleadings.
FINDINGS OF FACT



1.
The Complainant in this case is Darrell Ross, whose address is listed on the complaint as 707 Longacre Court, Yeadon, Pa.  19050.



2.
The Respondent in this case is PECO Energy Company.


3.
On August 28, 2008, the Complainant filed a formal complaint against the Respondent.


4.
The Complainant in her complaint requests that the Commission remove charges on her bill that are over fifteen years old.



5.
On September 19, 2008, the Respondent filed an answer and new matter to the Complainants’ complaint.



6.
On September 19, 2008, the Respondent filed a motion for judgment on the pleadings.

7.
The Complainant has not filed an answer to the Respondent’s new matter or motion for judgment on the pleadings.
DISCUSSION

The Respondent’s motion for judgment on the pleadings argues that there are no issues of material fact regarding the fifteen year old charges that are the subject of a portion of the Complainants’ complaint and that the Respondent is entitled to judgment in its favor as a matter of law.  I agree.  

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  52 Pa. Code §§5.101-103.  Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  The provision at 52 Pa. Code §5.102 governs motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against her only those facts she specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985)
Viewing the averments in the complaint in this case as true for purposes of disposing of the motion for judgment on the pleadings, the complaint asserts that the Complainant has a dispute with the Respondent regarding charges the Respondent placed on her bill fifteen (15) years ago when she lived at a different address.  The Complainant requests that the Commission remove these charges from her current bill.
In its amended answer and new matter as well as its motion for judgment on the pleadings, the Respondent agrees that the charges that the Complainant disputes accumulated more than fifteen years ago but denies that it is currently seeking collection of those charges.    Therefore, there is no dispute that the Complainant is disputing charges from fifteen years ago and is seeking a refund of those charges.  There is also no dispute that the Commission lacks the authority to direct the Respondent to refund these charges pursuant to 66 Pa. C.S. §1312.
Preliminarily, I will address whether it is appropriate to raise a statute of limitations defense by new matter or whether it must be raised by preliminary objections.  Commission preliminary objections pursuant to 52 Pa. Code §5.101 are analogous to preliminary objections pursuant to Rule 1028 of the Pennsylvania Rules of Civil Procedure in civil practice.  I will, therefore, look to Pennsylvania appellate court rulings that determine whether a statute of limitations may be raised by new matter or whether it must be raised by preliminary objections pursuant to Pa. R.C.P. 1028 for guidance on this issue.

Pennsylvania appellate courts have set forth very clear standards as to when the statute of limitations may be raised by preliminary objections pursuant to Pa. R.C.P. 1028.  If the statute of limitations is a non-waivable defense, it may be raised as a preliminary objection pursuant to Pa. R.C.P. 1028.  However, if the statute of limitations is waivable, it must be raised by new matter in a responsive pleading.  Reuben v. O’Brien, 445 A.2d 801 (Pa. Super 1982)  A statute of limitations is non-waivable if the time limitation contained in it terminates not just the remedy but the actual right to bring the action.  A statute of limitations is waivable if the time limitation contained in it terminates just the remedy but not the right to bring the action.  

Two statutes of limitation contained in the Public Utility Code illustrate the difference between a waivable and non-waivable statute of limitations.  The statute at 66 Pa. C.S. §3314 provides that no action for recovery of penalties or forfeitures, or any prosecution may be maintained unless brought within three years from the date the liability arose.  This is a non-waivable statute of limitations since it terminates the right to bring an action as well as any remedy.  The statute at 66 Pa. C.S. §3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose. 
The statute at 66 Pa. C.S. §1312 provides that the Commission has the power to make an order requiring a public utility to refund the amount of any excess paid by a customer because of an unlawful collection within four years prior to the filing date of the complaint.  This is a waivable statute of limitations since it terminates the remedy but not the right to bring the action.  This statute of limitations does not divest the Commission of jurisdiction to hear the action but limits the remedy available to a particular time period.  Therefore, the Respondent properly raised this statute of limitations in an answer seeking affirmative relief or raising new matter pursuant to 52 Pa. Code §5.62.

The Respondent asserts that because the Complainant filed her complaint on August 28, 2008, the statute of limitations at 66 Pa. C.S. §1312 limits any refund sought by the Complainant to the time period commencing August 28, 2004.  As noted above, the Complainant disputes charges that the Respondent placed on her bill fifteen (15) years ago when she lived at a different address.  This time period is far in excess of the four year time period set forth in 66 Pa. C.S. §1312.  I will therefore grant the Respondent’s motion for judgment on the pleadings with regard to the statute at 66 Pa. C.S. §1312 and bar the Complainant from seeking a refund for any time period prior to August 28, 2004. 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this proceeding.



2.
There is no dispute of material fact that the Complainant has a dispute with the Respondent regarding charges the Respondent placed on her bill fifteen (15) years ago when she lived at a different address.


3.
The Respondent is entitled to judgment as a matter of law with regard to the statute of limitation at 66 Pa. C.S. §1312.



4.
The statute at 66 Pa. C.S. §1312 is a waivable statute of limitations since it terminates a remedy but not the right to bring an action.

5.
A waivable statute of limitations should be raised in an answer seeking affirmative relief or raising new matter pursuant to 52 Pa. Code §5.62.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion for judgment on the pleadings filed by PECO Energy Company at Docket No. C-2008-2060301 requesting that the Commission apply the statute of limitations at 66 Pa. C.S. §1312 and bar Darrell Ross from maintaining an action for a refund for any time period prior to August 28, 2004 is granted and the portion of the complaint that asserts an action for a refund for any time period prior to August 28, 2004 is dismissed with prejudice.



2.
That this case be set for hearing before an administrative law judge, for resolution of the remaining allegations set forth in the complaint. 

Date:
October 14, 2008
_______________________



David A. Salapa


Administrative Law Judge
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