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                                  C-20054723

v.

Norfolk Southern Railway Company, Carroll Township,

York County, Dillsburg Borough and the Pennsylvania

Department of Transportation

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration is the Petition for Extension of Time (Petition), filed on August 28, 2008, by Norfolk Southern Railway Company (Norfolk Southern), relative to the above captioned proceeding. 

History of the Proceeding



On June 13, 2005, Cecile and Edward Coble (Complainants) filed a Complaint against Norfolk Southern alleging that the at-grade crossing, where Chestnut Grove Road, in Carroll Township (Township), intersected the single track of Norfolk Southern was dangerous.  The Complainants further alleged that the crossing should, therefore, be abolished.  The Commission served the Complaint on Norfolk Southern, the Pennsylvania Department of Transportation (PennDOT), York County (County), the Township and Dillsburg Borough (Borough) (collectively Respondents). 


The Respondents each filed an Answer.  Additionally, the Township and the Borough filed New Matter.  Norfolk Southern filed an Answer indicating that it agreed with the Complainants and joined in the request that the crossing be abolished.  PennDOT took no position on the issue because Chestnut Grove Road is not part of the state Highway system.  In its New Matter, the Borough initially opposed the request for abolition of the crossing, but later petitioned to withdraw its New Matter.  That Petition was granted without objection.  The Township remained the only Party opposing the abolition of the crossing.



The matter was assigned to Administrative Law Judge (ALJ) Louis G. Cocheres and a hearing was held on November 17, 2005.  On July 27, 2006, the Complainants filed a Petition to Reopen the Record alleging that a housing development was being planned near the crossing and that it could increase the daily use of the crossing.  That Petition was granted and the final hearing was held on April 23, 2007.


In his Recommended Decision, issued on October 16, 2007, ALJ Cocheres concluded, inter alia, that the instant Complaint should be sustained and that the crossing should be abolished.  The ALJ also concluded that the Township should prepare plans for the cul-de-sacs on Chestnut Grove Road, as well as metes and bounds descriptions of any property which may have to be appropriated for the construction of the crossing abolition project.  R.D. at 30-31.  The ALJ also directed Norfolk Southern to reimburse the Township ninety percent (90%) of all costs incurred for the crossing abolition project.  Exceptions and Reply Exceptions to the Recommended Decision were filed.


In its Opinion and Order dated March 10, 2008, the Commission directed that Norfolk Southern, at its initial cost and expense, should prepare plans (including the removal of all Township installed advance warning signs, pavement marking and the preparation of a cost estimate) for the cul-de-sacs and/or turnarounds on the Chestnut Grove Road, as well as metes and bounds descriptions of any property which must be appropriated for the crossing abolition project.  This directive constituted a change from the Recommended Decision in that the primary responsibility for the preparation of the plans for the project was assigned to Norfolk Southern, in light of their contribution of ninety percent (90%) of the cost of the project, rather than the Township.  
Discussion



We note that Section 1.15 of our Regulation, 52 Pa. Code § 1.15, confers upon us the authority and discretion to grant an extension of time.  Section 1.15(a) provides, in pertinent part, as follows:

Except as otherwise provided by statute, whenever under this title or by order of the Commission,… an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before the expiration of the period originally prescribed or as previously extended.  Upon motion made after the expiration of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act.
52 Pa. Code § 1.15(a)



The Commission’s Opinion and Order of March 10, 2008, directs that Norfolk Southern develop the plans for the crossing abolition project.  We note that the project will require coordination and communication between the Township, the Borough, the County and the Complainants on several different levels.  Ordering Paragraph No. 5 of the March 10, 2008 Opinion and Order required that the plans and property descriptions, and copies of the notices of condemnation, be submitted to the Commission’s Bureau of Transportation and Safety (BTS) in final form within six months of receipt of the Opinion and Order.  


Since the entry of the Opinion and Order, Norfolk Southern has been involved with the Township and the Complainants in plan development and negotiations regarding the cul-de-sacs and/or turnarounds.  The parties’ most recent meeting was on August 27, 2008, at which time a new potential resolution was discussed.  At that time the parties estimated that an additional four months would be necessary for resolution of the issues.



Copies of the instant Petition have been served on all parties.  No Exceptions have been received.  Accordingly, we accept Norfolk Southern’s averment that the Township and the Complainants have no objection to the request for an extension of time as requested in the instant Petition.  


Accordingly, our Order of March 10, 2008, shall be modified to reflect that Norfolk Southern shall submit the pertinent plans and property descriptions to BTS no later than January 30, 2009.


In consideration of the above, as well as the desire to achieve the ideal and most cost effective proposal for abolishing said crossing; THEREFORE,



IT IS ORDERED:

1  That the Petition for Extension of Time filed by Norfolk Southern Railway Company on August 28, 2008, is hereby granted consistent with this Opinion and Order.
2  That Ordering Paragraph No. 5 of our Opinion and Order entered on March 10, 2008, is hereby modified to read as follows:
That Norfolk Southern Railway Company, at its initial cost and expense, shall prepare plans (including the removal of all Township installed advance warning signs, pavement markings and the preparation of a cost estimate) for the cul-de-sacs and/or turnarounds on the Chestnut Grove Road, as well as metes and bounds descriptions of any property which must be appropriated for the crossing abolition project.  The plans and property description, and copies of the notices of condemnation, shall be submitted to the Commission’s Bureau of Transportation and Safety in final from by January 30, 2009.  At the time the plans and property descriptions are submitted to the Bureau, Norfolk Southern Railway Company shall serve the affected property owners with the property descriptions and notice of the proposed condemnation and of the owners’ rights to a Commission hearing on the subjects of the design of the cul-de-sacs and/or turnarounds and the need for the condemnation.  The notice shall also inform the property owners that they have thirty (30) days in which to contact the Bureau to request a hearing.


3
That in all other respects, our Opinion and Order entered on March 10, 2008, as modified, remains in full force and effect.







BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 6, 2008
ORDER ENTERED:  November 12, 2008
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