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v.

PPL Gas Utilities Corporation
OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the Office of Small Business Advocate (OSBA) dated October 15, 2008, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued October 7, 2008.  The ALJ recommended that the Joint Petition For Partial Settlement (Partial Settlement) filed on October 3, 2008, between PPL Gas Utilities Corporation (PPL Gas or Company), the Office of Trial Staff (OTS) and the Office of Consumer Advocate (OCA) be approved.  The Partial Settlement was filed in lieu of PPL Gas’ Purchased Gas Cost (PGC) filing, made pursuant to Section 1307(f) of the Public Utility Code (Code), 66 Pa. C.S. § 1307(f).  The OSBA filed Exceptions on October 15, 2008.  PPL Gas filed Reply Exceptions on October 20, 2008.
History of the Proceeding



On May 1, 2008, PPL Gas filed its preliminary Purchased Gas Cost rate recomputation for the period December 1, 2008 through November 30, 2009, pursuant to 52 Pa. Code § 53.64 (c) to become effective December 1, 2008.  On June 2, 2008, PPL Gas filed its final annual PGC recomputation reflecting actual reconciliation data through April 30, 2008.  R.D. at 2.  The Company’s filing reflected an anticipated increase in the Company PGC rate of $4.6164/Dth, or approximately 46 percent, from the current rate of $9.9747/Dth to $14.5911/Dth.  OCA M.B at 3.  

The Commission’s OTS filed a Notice of Appearance on June 10, 2008, and the OSBA filed a Formal Complaint on June 4, 2008.  Petitions to intervene were filed by Hess Corporation (Hess) and the PPL Gas Large Users Group (PGLUG).  R.D. at 2-3.
The filing was assigned to Administrative Law Judge (ALJ) Wayne L. Weismandel.  The ALJ held a Prehearing Conference on June 26, 2008.  Representatives on behalf of the OSBA, Hess, the OCA, the OTS and PGLUG participated.  On July 11, 2008, the OSBA, the OCA, and the OTS submitted direct testimony.  R.D. at 2, 4.



On October 3, 2008, PPL Gas, the OTS and the OCA filed a Joint Petition For Partial Settlement (Joint Petition).  PPL Gas, the OTS and the OCA also each filed a Statement In Support of the Joint Petition.  The OSBA, PGLUG and Hess each filed a letter that stated they did not oppose the Joint Petition.  R.D. at 6.   The Joint Petition resolves all issues among PPL Gas, the OTS and the OCA.  Although the OSBA did not oppose the Partial Settlement, the OSBA raised issues that are not covered by the Partial Settlement.  The sole remaining litigated issue in this case is whether or not an arbitrary percentage cap should be imposed upon PPL Gas’ recovery of lost and unaccounted for (LAUF) gas expense in the Northern Segment of its system.  In his Recommended Decision, the ALJ concluded there is no legitimate reason to impose a LAUF gas cap on any portion of its system and the OSBA’s proposed Northern segment LAUF gas cap should be rejected.  R.D. at 22. 
Discussion



Our review of the ALJ’s recommendation and the arguments of the Parties is guided by the standards set forth in Section 1318(a) of the Code, 66 Pa. C.S. § 1318(a).  The over-arching requirement is that the rates proposed must be supported by a determination that PPL Gas is pursuing a least cost fuel procurement policy, consistent with the utility’s obligation to provide safe, adequate and reliable service to its customers.  In order to make that determination, the Code provides that we must make specific findings, which include, but are not necessarily limited to, the following:

(1)  The utility has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Regulatory Commission.

(2)  The utility has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to the interests of the utility’s ratepayers.

(3)  The utility has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies.

(4)  The utility has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.  

66 Pa. C.S. § 1318(a). 

Where a natural gas distribution company (NGDC) purchases gas from an affiliate, the Commission also is required to make the following findings under Section 1318(b):

(1)  That the utility has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests.

(2)  That each contract for the purchase of gas from its affiliated interest is consistent with a least cost fuel procurement policy.

(3)  That neither the utility nor its affiliated interest has withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.

66 Pa. C.S. § 1318(b).  We will review the ALJs’ recommendation and the Parties’ arguments against the foregoing statutory backdrop.  As we move to our discussion of contested matters, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


A.
The Contested Issue



1.
PPL Gas Lost and Unaccounted for Gas Cap
a. Positions of the Parties



The OSBA argued that PPL Gas has a high LAUF gas rate in its Northern Region and as a result, both transportation and sales customers must pay for LAUF gas, even though those customers do not consume that gas.  The OSBA submitted that PPL Gas’ customers are paying higher rates because of PPL Gas’ LAUF gas rate without receiving any benefit.  The OSBA pointed out that Chairman Cawley underscored the Commission’s concern regarding LAUF gas in his recent statement in the 2008 Section 1307(f) cases for Peoples Natural Gas Company d/b/a Dominion Peoples (Dominion Peoples) and Equitable Gas Company (Equitable).  More specifically, Chairman Cawley stated:

Large LUFG and company use gas continue to be a concern.  If OTS is correct in its estimates, both PGC and transportation customers [of Dominion Peoples and Equitable] are paying a very substantial premium for gas service.
The OSBA asserted that PPL Gas’ LAUF gas rate in the Northern Region increased from 2.9 percent in 2004 to 7.6 percent in 2005, and further increased to 8.9 percent for the twelve months ending July 31, 2007.  OSBA M.B at 5-6.



The OSBA submitted that PPL Gas’ LAUF gas rate in its Northern Region has been an issue in its recent PGC proceedings and the OSBA has been concerned with PPL Gas’ LAUF gas rate in its Northern Region for the past three years.  The OSBA recommended that a 7.6 percent LAUF gas rate cap be set for the year-ending July 31, 2008 for the Northern Segment and that a reduced cap of 7.0 percent be imposed on the Northern Segment of the PPL Gas System for the twelve months ended July 31, 2009.  To the extent the Company’s LAUF gas rate exceeds the cap, the OSBA recommended that those costs be absorbed by PPL Gas.  The OSBA argued that such a cap would create a strong economic incentive for PPL Gas to implement effective strategies to reduce gas losses.  The OSBA pointed out that in recent Section 1307(f) proceedings, PPL Gas was required to report on its efforts to control or reduce LAUF gas.  The OSBA recommended that PPL Gas be required to again report in next year’s PGC proceeding on its efforts regarding LAUF rate reduction, particularly in the Northern Segment, along with an evaluation of the specific progress that has been achieved.  OSBA M.B at 12-13.


PPL Gas contended that the OSBA failed to make clear that PPL Gas charges all of its customers for LAUF gas based upon the system average.  PPL Gas pointed out that it does not apply separate LAUF gas rates for the different segments of its system.  PPL Gas stated that for the five years ended July 31, 2007, the Company experienced an actual, overall, average LAUF gas rate, including Company-use gas, of 2.8 percent.  PPL Gas Exhibit 1, Supplement No. 7 to Tariff Gas-Pa. P.U.C. No. 3S, at 28; PPL Gas R.B. at 2.  PPL Gas indicated that the OTS testified that PPL Gas’ system wide levels of LAUF gas were reasonable compared to other Pennsylvania natural gas distribution companies.  OTS St. No. 1 at 6-7; PPL Gas R.B. at 3. 


PPL Gas argued that, contrary to the OSBA’s contentions, nothing in prior Commission Orders requires PPL Gas to take steps solely in the Northern Segment to control LAUF gas expense, nor is there any indication in the Commission’s Order that PPL Gas’ efforts to control LAUF gas expense are to be judged on a segment-by-segment basis.  PPL Gas R.B. at 6. 
b. ALJ’s Recommendation

The ALJ stated in his Recommended Decision that PPL Gas has met the standard of prudence and, therefore, there is no legitimate reason to impose a LAUF gas cap on any portion of PPL Gas’ system.  The ALJ stated that the partial settlement contained in the Joint Petition is in the public interest because it resolves the issues between PPL Gas and the OCA related to the overall level of lost and unaccounted for gas for PPL Gas’ total system that PPL Gas would be permitted to recover from PGC customers for the twelve months ended March 31, 2008.  The ALJ pointed out that the partial settlement contained in the Joint Petition also resolves the retainage percentage to be applied to all transportation customers’ volumes for the twelve months commencing December 1, 2008.  The ALJ submitted that the partial settlement contained in the Joint Petition relieves the ALJ and the Commission from having to address and resolve a number of complex factual, rate and accounting issues.  R.D. at 16.

The ALJ stated that PPL Gas explained that it has reduced the number of open non-hazardous leaks in the North from 666 at December 31, 2004, to 400 at year-end 2007.  Also, the ALJ pointed out that PPL Gas has repaired seven transmission leaks in the Northern Segment, and currently, there are no unrepaired transmission line leaks.  The ALJ stated that PPL Gas is also abandoning pipelines that are perceived as being likely contributors to LAUF gas, many of which are located in the Northern Segment.  The ALJ pointed out that PPL Gas plans on retiring additional pipe once it receives the necessary permits.  Another step that PPL Gas is taking to reduce LAUF gas is that in 2008, the Company initiated a program to test meters to determine whether they are appropriately sized for the loads they are currently measuring, and the Company is replacing those meters that are determined to be oversized.
  R.D. at 19-20.

The ALJ concluded that the OSBA’s proposed cap recovery of LAUF gas expense is flawed because it is based upon one year of LAUF gas expense experience.  The ALJ pointed out that the OSBA recommended different caps on recovery of LAUF gas by PPL Gas for the twelve months ended July 31, 2008, and for July 31, 2009.  OSBA St. 1 at 5-6; R.D. at 20.  The ALJ indicated that the OSBA’s proposed cap is unfair since it only punishes PPL Gas if it is unsuccessful in reducing LAUF gas percentages to levels that the caps would permit.  The ALJ pointed out that, under the OSBA proposal, customers can only win and the Company can only lose.  In summary, the ALJ recommended that the OSBA’s proposed Northern segment LAUF gas cap should be rejected.  R.D. at 21-22.
c. Exceptions

The OSBA submits in its first Exception that the ALJ erred when he denied the OSBA’s proposed caps on PPL Gas’ recovery of LAUF gas in the Northern Region.  The OSBA argues that the ALJ was wrong in agreeing with the Company that it was the OSBA’s burden to prove that the actions taken by PPL Gas to fix the LAUF gas levels in its Northern Segment were imprudent.  The OSBA claims that it presented evidence that the steps taken by the Company were not effective in reducing its Northern Region’s LAUF gas level.  OSBA Exc. No. 1 at 6-7.
The OSBA argues in its second Exception that the ALJ erred when he failed to order PPL Gas to report in next year’s Section 1307(f) proceeding on its efforts regarding LAUF gas reduction, particularly in the Northern Region, along with an evaluation of the specific progress that has been achieved.  The OSBA submits that the ALJ did not address the OSBA’s reporting proposal in his Recommended Decision.  The OSBA avers that PPL Gas has been required in the past to monitor the LAUF gas expense level in its Northern Region.  OSBA Exc. No. 2 at 14-15.
PPL Gas points out that the OSBA has not been able to find any support for its proposed caps in any prior decisions of the Commission.  PPL Gas contends that there is no case in which the Commission imposed a cap on recovery of LAUF gas expense on a major gas distribution company.  PPL Gas notes that several NGDCs recently have experienced relatively high LAUF gas expense, such as Equitable’s 10.1 percent LAUF gas expense and Dominion’s LAUF gas expense of 5.91 percent, and the Commission has not imposed a cap on those companies.  PPL Gas R.Exc. at 2.
PPL Gas argues that its five-year rolling average of LAUF gas expense is only 2.8 percent and the OSBA has failed to provide an explanation why PPL Gas should be subject to a cap on recovery of LAUF gas expense.  PPL Gas argues that in Pa. P.U.C. v. Equitable Gas Co., 65 Pa. PUC 27, 87 P.UR. 4th 131(1987), when Equitable’s LAUF gas expense was 6.74 percent, the Commission specifically rejected recommendations of the OCA and the OTS that recovery of LAUF gas expense should be limited.  PPL R.Exc. at 3.
PPL Gas admits that LAUF gas expense has been a concern in prior Section 1307(f) proceedings of PPL Gas and in response to those concerns, PPL Gas agreed in settlements to provide explanations of the steps it was taking to reduce and control LAUF gas expense, particularly in the North.  PPL Gas indicates that it has provided the requested explanations and has taken additional steps to reduce its LAUF gas percentage as pointed out by the ALJ in his R.D.   PPL Gas R.Exc. at 4.

PPL Gas points out that in an Opinion and Order entered August 21, 2008, at Docket No. A-2008-2034045, the Commission approved the Joint Application of UGI Utilities, Inc. (UGI) and PPL Gas for approval of the sale of all of the stock of PPL Gas to UGI.  At that time, the name of PPL Gas was changed to UGI Central Penn Gas, Inc. (UGI CPG).  As a result of the sale, PPL Gas argues that the OSBA’s contentions should be rejected since PPL Gas believes it is inappropriate for the Commission to impose significant burdens on UGI CPG at this time.  PPL Gas R.Exc. at 11.
d. Disposition
We will deny the OSBA’s Exception No. 1 that relates to imposing a LAUF gas cap and adopt the recommendation of the ALJ on this issue.  We agree with the ALJ that PPL Gas has met the standard of prudence and that there is no legitimate reason to impose a LAUF gas cap on any portion of PPL Gas’ system.

We are mindful of the fact that LAUF gas expense is a major concern and that natural gas distribution companies should make every effort to minimize those expenses.  In this proceeding, the parties do not dispute the fact that PPL’s LAUF gas expense of 8.9 percent in its Northern Regions is high.  However, a natural gas distribution company’s LAUF gas percentage should be judged on a system wide basis, not on a segment-by-segment basis.  The record evidence shows that PPL Gas’ system-wide five-year rolling average LAUF gas percentage is 2.8 percent, which we consider reasonable compared with other Pennsylvania natural gas distribution companies.
We agree with the ALJ that PPL Gas has been prudent with respect to taking steps to reduce and control its LAUF gas expense.  The record indicates that PPL Gas has been taking steps to reduce and control its LAUG gas expense such as repairing leaking pipes, abandoning lines that have been contributing to PPL Gas’ LAUF gas expense and replacing over sized meters.
We agree with the OSBA in its second Exception that PPL Gas should continue to monitor its LAUF gas, particularly in the Northern Region.  Therefore, we will grant the OSBA’s Exception No. 2, and require PPL Gas to include with its 2009 Section 1307(f) filing, an explanation of the steps it has taken and is taking to control LAUF gas in its service territory, particularly in the Northern Region.  
Conclusion



Based on the foregoing reasons, we shall:(1) deny the OSBA’s Exception No. 1, which would impose a LAUF gas cap on PPL Gas’ LAUF gas percentage; (2) grant the OSBA’s Exception No. 2, which will require PPL Gas to explain the steps it has taken to control LAUF gas in its service territory in its 2009 Section 1307(f) filing; and (3) modify the ALJ’s Recommended Decision, consistent with the above discussion; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by the Office of Small Business Advocate are granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That the Recommended Decision of Administrative Law Judge Wayne L. Weismandel, is adopted, as modified by this Opinion and Order.


3..
That the rates contained in Supplement No. 33 to Tariff Gas-Pa. P.U.C. No. 3, filed June 2, 2008, by PPL Gas Utilities Corporation, to become effective December 1, 2008, and the revisions, which are the subject of this investigation and complaint proceeding, are, hereby, rejected as unjust and unreasonable.


4.
That the Joint Petition For Partial Settlement, which was filed on October 3, 2008, between PPL Gas Utilities Corporation, the Pennsylvania Public Utility Commission’s Office of Trial Staff and the Office of Consumer Advocate in the above-captioned case is, hereby, approved.



5.
That in accordance with the Joint Petition For Partial Settlement filed on October 3, 2008, PPL Gas Utilities Corporation shall revise, subject to updates, the rates for recovery of purchased gas costs, effective December 1, 2008, to reflect the rates set forth in Appendix A of the Joint Petition For Partial Settlement.  Specifically, the purchased gas cost rate shall be $14.5600/Dth.


6.
That, PPL Gas Utilities Corporation shall be permitted to file Tariff Supplements on one (1) day’s notice to become effective on December 1, 2008, which: (a) formally cancel the proposed tariff rates and revisions indicated in Ordering Paragraph No. 3, above; and (b) set forth rates as approved in the Joint Petition For Partial Settlement filed on October 3, 2008, between PPL Gas Utilities Corporation, the Pennsylvania Public Utility Commission’s Office of Trial Staff and the Office of Consumer Advocate in the above-captioned case.


7.
That PPL Gas Utilities Corporation shall reflect in its compliance filing in this proceeding the recommendations of the Pennsylvania Public Utility Commission’s Bureau of Audits set forth in the report for PPL Gas Utilities Corporation  for the twelve months ended November 30, 2006 and November 30, 2005 that was released to the public on May 22, 2008 at Pennsylvania Public Utility Commission Docket No. D-06PGC016.



8.
That PPL Gas Utilities Corporation will reflect in its compliance filing all of the terms and conditions set forth in the Joint Petition For Partial Settlement filed on October 3, 2008 between PPL Gas Utilities Corporation, the Pennsylvania Public Utility Commission’s Office of Trial Staff and the Office of Consumer Advocate in the above-captioned case.
9.
That PPL Gas Utilities Corporation shall continue monitoring Jacquet et al v. Dominion Transmission, Inc. et al, Docket No. 2:05-cv-00549 (S.D. W.Va.) which is presently pending in the United States District Court for the Southern District of West Virginia.



10.
That PPL Gas Utilities Corporation shall intervene in Jacquet et al v. Dominion Transmission, Inc. et al, Docket No. 2:05-cv-00549 (S.D. W.Va.), in a representative capacity on behalf of its customers if another party successfully expands the Plaintiff class to include retail sales customers of local distribution companies that did not purchase natural gas supplies from Dominion Transmission, Inc. or any of its affiliates for December 2004, but made purchases from other suppliers at prices that were affected by the Dominion Transmission, Inc. reporting error.


11.
That the Formal Complaint of the Office of Consumer Advocate at Docket No. C-2008-2049507 is, hereby, sustained in part, and dismissed in part, consistent with the terms of this Order.


12.
That the Formal Complaints of the Office of Small Business Advocate at Docket No. C-2008-2047743, Jane Larson at Docket No. C-2008-2043608, Michael Saville at Docket No. C-2008-2047617, Jarrett Jackson at Docket No. C-2008-2049708, and Ann C. Cadden at Docket No. C-2008-2049812 are dismissed.


13.
That PPL Gas Utilities Corporation, the Pennsylvania Public Utility Commission’s Office of Trial Staff, and the Office of Consumer Advocate shall comply with the terms and conditions of the Joint Petition For Partial Settlement filed on 

October 3, 2008, in the above-captioned case as though each term and condition stated therein had been the subject of an individual ordering paragraph.


14.
That, together with the tariff filing for PPL Gas Utilities Corporation’s 2009 Section 1307(f) proceeding, PPL Gas Utilities Corporation shall include an explanation of the steps its has taken and is taking to control lost and unaccounted-for gas in its service territory, particularly in the Northern Region.



15.
That upon acceptance and approval by the Pennsylvania Public Utility Commission of the Tariff Supplement described in Ordering Paragraph 6, above, as being consistent with this Order and the Joint Petition For Partial Settlement filed on October 3, 2008, in the above-captioned case, the inquiry and investigation at Docket No. R-2008-2039634 shall be terminated and the docket marked closed.


16.
That the records at Docket Nos. C-2008-2049507, C-2008-2047743, C-2008-2043608, C-2008-2047617, C-2008-2049708 and C-2008-2049812 be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 13, 2008
ORDER ENTERED:  November 14, 2008
�	Oversized meters tend to under-measure low loads.
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